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XL 
Mining Lease, (a) 

Lease of Coals^ Culm^ Ironstone^ and other Minerals^ under 

Freehold Lands, to a Company. 

THIS INDENTURE, made the day of , 1840, Parti«. 

between A. B. of the one part, and C. D., E. F., and G. H. 



(a) Mines are veins or strata in the body of the earthy the depositories of 
mineral or ore, and opened for the purpose of obtaining the produce (as 
to mines in general^see 1 Tho. Co. Litt. 218., 3 id. 23?.; Learsv.Branth- 
waite, 2 B. & Ad. 437*; as to tinJHmnds,seeDoey, Alderson, 3 Crom. M. 
& R. 210. ; 4 Dowl. 701.). No mine can properly exist before it has 
been opened by shafts, pits, or levels ; for, before that has been done, 
there can be no positive certainty that any mineral or ore lies in that 
particular district; and thus before such opening, the interest of the 
party entitled as grantee thereof in fee, vrhich exists independently of 
any estate in the surface, is only a right of entry on the supposed mines 
not being liable to dower (for which there must have been either a 
seisin in deed, which is an actual possession ; or else a seisin in law, 
wnich is a right to the possession; (Litt. s. 36.; 53 Perk. 371. ; Co. 
Litt. 31. ; and see 2 Bac. Ab. 364. ; Feam C. R. 346. ; Co. Litt. 29 a., 
32 a.) ; whereas in this case there is not necessarily anything to be 
seised of), and lying in grant ; but, as soon as they are opened and re. 
duoed into possession, they become corporeal hereditaments^ and may be 
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2 Leases. 

Testatum. of the Other part, witnesseth, that in consideration of the 

several rents and royalties hereby reserved, and of the co- 



made the subjects of ejectment and conveyance by livery (^Comyn t 
Kyneto, Cro. Jac. 150.; Co. Litt 6 a,, Noy. 121.; 4 Mod. 1143. 
Salk. ^55.", Adam's Eject. 30.^ id. 3. ; Barnes v. Mawson, 1 M.&S. 77. 
Earl of Cardigan v. Armitage, 2 B. & C. 197. ; Prest. Touchst. 96. 
Seaman Y.Fawdry, I6 Ves. 390.; Houghton v, Leigh, I'Tau. 401. 
but see 4 East, 476'.), as land includes, in general, every thing beneath 
its surface ; the owner in fee of land is almost invariably the owner of 
the mines lying beneath (Co. Litt. 4 a.), widi the exception oi gold and 
silver mines, which belong, by prerogative, to the Crown, (Plowd. SS6. ; 
2 Inst. 577.)- % the statute 1 W. & M. c. 30. (see 5 id. c. 6.), it 
is enacted, that no mine of copper, tin, iron, or lead shall be adjudged 
a royal mine, although gold or silver may be ejptracted out of the same, 
and the owners of sudi mines are empowered to work them. The 
statute 5 W. & M. c. 6., however provides, that the crown may have 
the ore of such mines, paying for the same. This has been again 
altered as to lead mines, by the stat. 55 Geo. 3. c 134. (see 4 Bac. 
Abr. 163. 201. 213.; Lyddal v. Weston, 2Atk. I9.; l6Ves. 392. ; 
1 Rep. 466. 52 a.) ; but this right of the owner of the fee is liable to be 
rebutted by evidence that he has not enjoyed them, and that they have 
been gotten by other persons (see Rowe v. Grenfcll, Ry. & Moo. S96.; 
Rowe V. Brenton, 8 Barn. & C. 737*)' There may be an ownership 
in fee simple, or for any less estate, distinct from the ownership of the 
soil (see Marker v. Birckbeck, 1 Wm. Blacks. 482. ; Houghton v. Leigh, 
ante). A tenant for life may work mines already opened as by a 
preceding tenant in tail {5 Coke's R. 12. ; 2\rms. 388, 389.; ^^ 
Ch. Ca.790^ ^"^ "^^y ^^"^ fresh shafts or pits for continuing the working 
thereof (3 Tho. Co. Litt. 237- ; 2 P. W. 388.) ; but he cannot open 
mines de novo, without being guilty of waste, even though the convey- 
ance expressly passed all mines, waters, trees, and other emoluments 
(2 Wms. 242.). But, where an estate for life or years is made without 
impeachment for waste, this is a complete authority to open new mines 
(1 Sal. 161. ; 1 Eq. Ca. Ab. 399.). See Flintoff, on the Law of Real 
Property, vol. i. p. 45*. 

A ooLLiERY is a compound subject, and includes both a coal mine 
and land used in working the same. And notwithstanding mines are 
real estate, they are for many purposes in a court of equity considered 
as a trading concern. As a colhery is a trade, an account may be taken of 
the profits in a court of eqtiity (^Story v. Lord Windsor, 2 Atk. 630. ; S. C. 
1 Ch. Ca. 34. ; Wren v. Curton, 8 Ves. J. 502. ; Jeffereys v. Smith, 
1 Jac. & Walk. 298. ; Williams v. Attenborough, Turn. & Russ. 70.) ; 
but the decree for an accc^nt will not be made without showing posses- 
sion. In Parrott v. Palmer, 3 Mylne & K. 632., Lord Brougham 6. 
said, that it may be laid down generally that, unless in the case of mines, 
the rule is — no injunction, no account. In Jesus College v. Bloome 
(3 Atk. 262*), where an account was prayed of timber cut by a tenant 
before the assignment of his lease, and the term being gone, no injunc- 
tion could be had, the Court held that no account lay ; and so it was 
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Tenants and agreements hereinafter containedi on the part of 
the said C. D., E. F., and O. H., their executors, administra* 



decided^ though the Coiirt aaid^ obiter, that minet formed am excepted 
case, bdng in the nature of a trade or business. In Whi^fiM v. Bewit 
(S P« Wms. 240.), where an acoount of timber cut^ and an ii\j unction 
against opening mines^ wefe prayedi the Court appears to have given 
the account, only as incident to a discovery. Indeed^ in Sayer v. Pierce 
(1 Ves. sen. 25S«), which was a case of minee^ ]i>ut where no possession 
had been shown by the pUdntifi; Lord Habdwiokb would only enter- 
tsin the suit in respect of the confusion of boundaries, and he retained 
the cause for a year^ with liberty to bring ejectment. In Chirth v. 
Cotton (1 Ves. sen. 524.| and more fully in 1 Dick. 185.)| Lord 
Hardwiokb takes a somewhat different view of his own judgment, in 
Jeeue College v. Bloome, from that which the report of the case gives ; 
but he does not overthrow its doctrine, for he takes the broad disdne* 
tion, that in the one case there was a legal remedy, and in the other no 
remedy at all. But it is certain, that if Lee v. Aleton be law, the 
distinction 'formerly taken, particularly in Jeeue College v. Bloome, is 
shaken, if not overthrown, and a ptindple established, that wherever 
timber is cut on the estate by one not having right, account will lie ; 
because, to use Lord Tburlow'b expression, the wrong-doer may 
be treated as a bailiff. And yet Lord Thurlow assumes through- 
out that there is sU the while a remedy at law. It mtist> however, 
greatly detract from the weight of a doctrine so decidedly opposed 
to the distinct and sensible opinion of Lord Hardwiokb* in Jeeue 
College v. Bloome, that neither in the two reports of Lord Tburlow's 
judgment, when the cause was last before the court (3 Bro. G. C. 38. 
and 1 Ves. jun. 78.), nor in the year 1779 (1 Bro. C. C. 194. )» ^^«n 
it was formerly heard, is there the least mention made of that cdebrated 
case, nor, indeed, of Sayer v. Pierce, On the same ground the rule 
that a purchaser shall have possession as from the quarter day preceding 
the sale, does not apply to a colliery, but the proper period is the month 
or week in which the purchase takes place according to the usual course of 
taking the account ( Wren v. Kirton, 8 Ves. 502.). Neither do the rules 
regulating the practice of opening biddings upon a sale of landed estate 
apply when a colliery is the subgect of sale ( Williafne v. Atteriboroughg 
Turn. & K. 70.). 

By the Larceny Act, 7 & 8 Geo. 4. c. 39. 87. (this statute repealed 
the 25 Geo. 2. c. 10. and 9 Geo. 3. c. 29.) stealing, ok severing with 
intent to steal, the ore of any metal^ or lapis calaminarie, manganese, 
mundiek, Ufod black, oawke, bhcklead, coal, cannel-coal, from any mine, 
bed, or vein thereof> are declared felony, punishable as in case of simple 
larceny. The fifth section of the same statute makes malicious iqjuries, 
as firing coal or cannel-coal mines, punishable capitally ; the sixth sec- 
tion makes the maliciously drowning any mine, or obstructing any air 
way, water way, drain, pit, level, or shaft belonging thereto, to be 
felony, punishable with transportation for seven years, or imprisonment 
net exceeding two years, with public or private whipping ; the seventh 
section makes the maliciously destroying, or damaging with such intent, 
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tors, and assigns, to be respectively paid, observed, and perform- 
ed, HE, the said A. B., hath demised and leased, and by these 

any engine or other machines belonging to any mine, or any erections 
attached thereto, or any bridge, waggon, way, or truck connected with 
the same, an act of felony, punishable in like manner as in the last case; 
and the e^hth section makes the last act punishable capitally, if com- 
mitted feloniously by persons riotously and tumultuously assembled. 
By another statute (7 & 8 Geo. 4. c. 31. s. 2.) the injury from this 
last-mentioned act must be compensated by the hundred. 

In regard to customary lands and lands held by copy of court roll, 
the freehold is in the lord of the manor in respect of the quality of the 
tenure (see Bract. 1. iv. tract 1. c. 28. s. 5.), on which account trustees 
to support contingent remainders therein are not essential, the lord's 
estate being sufficient (10 Ves. 282.; l6 East, 406.). Mines are part 
of the demesnes of a manor, and not distinct from the right to the soil 
(2 Term Rep. 705.). The customary tenant or copyholder cannot open 
new mines without consent of the lord, nor again can the lord open 
new mines under the lands occupied by such tenant without like per- 
mission, unless by special custom ( Whitechurch v. Holworthy, 19 Ves. 214.; 
S. C. 4 M. & S. 340.; BUhop of Winchester v. Knight, I P. Wms. 408.; 
Lord Rutland v. Greene, 1 Keble, 557* ; Bourne v. Taylor^ 10 East, 
1890* -^^ ^6 copyholder has such possession of the mines under his 
land as to be able to maintain an action of trespass against any one 
taking coals from the same, though no iigury be done to the surface 
(^Lewis Y. Branthwaite, 2 B. & Ad. 437.; Gilb. Ten. 3270- A point 
was attempte4 to be established in Parrott v. Palmer^ that the lands in 
question were not copyhold, but ctiatomary fre^ld, and that the law 
which gave the lord the right to the soil, and to whatever lay below the. 
surface of the ground in copyholds, did not extend to customary free- 
holds, to support which the following cases were relied upon : Bitmap 
of Winchester v. Knight, 1 P. Wms. 408. ; Doe v. Danvers, 7 Eaat, 
299. ; Bourne v. Taylor, 10 East, 189- ; Curtis v. Daniel, id. 275. ; 
Whitechurch v. Holtoorthy, IQ Ves. 214., S. C. 4 M. & S. 340. Lord 
Brougham C. said he collected from the whole of the cases, that 
although as to timber there existed considerable discrepancy, yet the 
sound rule it to make account the incident and not the principal, where 
there is ia remedy at law (see Baily v. Taylor, 1 Russ. & Myl. 73.) ; 
but that mines are to be otherwise considered, and that as to them the 
party may have an account, even in'cases where no injunction would lie 
{Parrott v. Palmer^ ante). 

With respect to mines already opened within the manor, as no custom 
can be maintained, the lord cannot, in working them, be authorised by 
any custom to commit acts unreasonably oppressive to the occupier of 
the lands in which they lie (Wilkes v. Broadbent, 1 Wils. 64.). The 
right of the lord to the minerals under the soil of the copyholder re. 
sembles his right to the trees ; that is, the property may be in him, but 
he cannot enter and take the same widiout consent ; and the Court will 
restrain him by injunction from proceeding both to cut trees for his own 
use or to open a mine upon the copyhold land (Gray v. Ihike of 
Northumberland, 13 Ves. "iSS o., S. C. 17 Ves. 211., S. P. at law; 
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presents both demise and lease, unto the said C. D., E. F., 
and G. H., their executors, administrators, and assijgns, all Paroeis. 
and all manner of mines, beds, lymphs, and veins of coal, iron- 
stone, and other minerals, and the ores thereof respectively, 
which have been, now are, or hereafter, during the continu- 
ance of this demise, shall or may be discovered or opened in, 
upon, orunder all — together with full and free liberty, power. Powers to 
and authority (a), for the said CD., E.F., G.H., their exe- "^^ ^^'^"^ 
cutors, administrators, and assigns, and their agents, servants, 
miners, and workmen, from time to time, and at all times 
during the continuance of the said term hereby granted, at their 
costs and charges, within the limits of the said beds, lymphs, or 
veins of coal, ironstone, and other minerals hereby demised, 
to dig, bore, delve, sink, search for, and raise, get, work, To dnk sbafis, 
and win the said mines and veins, and follow and pursue the ^^ 
same, and for that purpose, within'the limits aforesaid, to sink 
such and so many shafts, and to drive such and so many head* 
ways, soughs, levels, and drains, and to erect and set up To erect en. 
so many fire and other engines, whimsies, cranks, and other ?^*^ cottages, 
machines, furnaces, smelting-houses, rolling-mills, houses 
and stables, cottages and dwellings, for the use and residence 
of the workmen and others to be employed in the works. 



Bourne v. Tayhr, 10 East^ 205.; Whitechurch v. Holwar^y, 19 Ves. 
212., S. C. 4 M. & S. 340.). And the Court will simikrly interfere 
in a case of trespass as well as waste^ as where one party works from 
coal in his own ground into that of his neighbour {Mitchel v. Dors, 
6 Ves. 147-; Flamang% case, cited in Hanson v. Gardener, 7 Ves. 308.; 
Courthope v. Mapplesden, 10 Ves. 290.) ; but only in cases where the 
trespass was like waste^ and there was no dispute about the right 
(Smith V. CoUyer, 8 Ves. 90., and see 3 Mer. 173.; Norway v. Rowe, 
29 Ves. 155.). In Smith ▼. CoUyer the Lord Chanoellor expressed 
bis surprise that the jurisdiction by injunction was taken so freely in 
waste and not in trespass, for there was a writ at common law, after 
action, to restrain waste ; but a trespass, after one action, might be re- 
peated,; and see Fitz. Nat Brev. 139., tit. Writ of Estrepement. But 
the Court makes a great distinction where a mine has been actually 
opened and put in a working state, in which case it would be very un- 
willing to interpose (1 Swanst. 208.; but see 13 Ves. 237.; Player y. 
Roberts, Sir W. Jones, 243.). Where, however, the soil is in the lord, 
as by the copyhold being at an end, the ownership of the soil carries 
every thing under it, and a grant thereof will pass the minerals also 
(Toumleyv. Gibson, 2 T. R. 705. Id. 236.). 

(a) A licence to work mines confers no estate in them (19 Ves. 158.). 
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Smelting. 



Draining. 



To use coal 
free. 



and to take clown and again put up the same, and to make 
use of all such other ways and means as shall from time to 
time be found necessary or expedient for raising, getting, 
working, and winning the said coal, iron, ironstone, and other 
minerals, and the ores thereof respectively, out of the said 
mines and veins ; and for smelting, rolling, converting, and 
manu&cturing the same and the produce thereof; and for 
draining, raising, and discharging the water and foul air 
therefrom in the best manner, or as most usually is practised 
in such and the like undertakings in the neighbourhood ; and 
to use and apply sufficient coal from the amount so to be ob- 
tained as aforesaid, for effectually working such engines or 
machines, free from the royalty hereinafter reserved ; and to 
To deposit upon place^ stack up, and deposit, such coal, ironstone, and other 
surface lands, minerals, and the ores thereof respectively when raised, and 

the iron or other product thereof respectively, and the earth, 

rubbish, or soil, to be raised out of the said pits, shafts, and 

mines, upon any convenient part or parts of the said land ; 

To carry away, and to have, take, and carry away the same respectively, at 

his and their free will and pleasure (a) ; and to convert for and 
to his and their own proper use and benefit all such coal, 

iron, ironstone, and other minerals, and the ores thereof 
respectively, as shall or may be gotten or raised from 

To make roads, the said pits, shafts, mines and veins: And also, within 

the limits aforesaid, to make such and so many wagon* 
roads or railways, tramroads or bridges, to and from, 
and cuts, pools, or canals, in and over, the said lands 
as occasion shall require, and to do and perform all other 
reasonable acts or things necessary or proper for the carry- 
ing away coals, iron, ironstone, ores, and other produce of 
the said pits or mines, or any other coals, ores, or minerals, 
any timber-materials, utensils, earth, rubbish, matters, and 
things, to be used in or about or proceed from the working 
and converting of the same respectively, or to be used for any 
of the purposes hereby authorised, as shall from time to time 
be necessary: And also full and free liberty of ingress, 

Ind^from Uie**" egrcss, and regress into, out of, and from the said lands, 

lands. 



railways, &c. 



Liberty of 



(a) See Simjmn v. Sekmght, 2 Lat. 1247, 
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ground^ and premises^ or any part thereof, with horses, carts, 
waggons, and other carriages, or otherwise, as shall be neces- 
sftry? by the nearest and most convenient way or ways, to any 
place or places where the same shall be delivered, for taking, 
conveying, and carrying away, selling, and disposing of the 
said coal, ironstone, and other minerals and the ores thereof 
respectively, in, by, and through all such roads, ways, cuts, 
and canals, or any of them, or any part thereof (subject only 
to the agreements and conditions hereinafter contained) ; and 
ALSO with full and free liberty, licence, power, and authority Licence to 
for the said C. D^ E, F., and G. H., their executors, adminis- g^^k ""e^, 
trators, and assigns, from time to time, and at all times dur- &c. for erecting 
ing the continuance of the said term hereby granted, at his ^^^^ 
and their free will and pleasure, and at his and their own 
costs and charges, within the limits aforesaid^ to raise, dig, 
and get stones, sand, common brick-earth, or clay, for the 
erecting and building, repairing, and altering any furnaces, 
engines, works, forges, mills, erections, and buildings upon 
the said lands and premises hereby demised or intended so to 
be, but for no other purpose whatsoever, free from royalty 
hereinafter reserved : And likewise to do all other necessary 
acts, matters, and things, within the limits aforesaid, for laying 
dry, raising, getting, converting, manufacturing, or disposing 
of the said mines, beds, lymphs, and veins, and the produce 
thereof, as to them the said C. D., £. F., and 6. H., their 
executors, administrators, and assigns shall seem proper and 
necessary or expedient, together with the use of all waters and Use of waters 
water-courses arising and running, or which may be made to ^u^**^" 
run, within the limits aforesaid, and all other ways, privileges, 
and appurtenances whatsoever to the said mines, beds, 
lymphs, and veins, hereditaments, and premises nereby de- 
mised, belonging or in anywise appertaining, or which shall 
or may be necessary, requisite, or appertaining to the find- 
ing, discovering, raising, working, procuring, or carrying 
away the said coal, ironstone, and other minerals hereby 
demised : Except nevertheless, and reserved out of this Exceptions, 
demise and grant, unto the said A. B., his heirs and assigns, 
during the continuance of the said term, all such mines, 
beds, lymphs, and veins of coal, ironstone, and other 
minerals of every description, and the ores thereof re- 
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Minerak under spectively^ as are situate and lying either above or beneath 

nrd^^c. ^^® ^^^ ^^ ^^ capital mansion-house, hereditaments, and 

premises, or under and beneath the homestead, and the gar- 
dens (a), plantations, pleasure-grounds, and lodges thereto be- 
longing, or under, and beneatli, and witliin the space of 300 
yards in a circle round the extreme edge of the said last men- 
tioned gardens and pleasure-grounds, according to the plan 
set forth in the margin of these presents, in which is shown 
the dimensions of such excepted mines, beds, lymphs, and 

Egress and veins, and the ores thereof respectively (b) : And also except, 

regress to lessor i-iA-rfci.!. i 

and his tenants and always reserved unto the said A. B., his heirs and as- 
*^|»^^*'' signs, and the tenant or tenants, occupier or occupiers, for 

the time being of the said capital mansion and lands herein- 
before described, and his and their workmen and servants, free 
liberty and authority, on foot and on horseback, with horses, 
carts, cattle, wagons, and other carriages, across the roads 
waggon-ways, and bridges which may be constructed on the 
said lands and hereditaments by the said C. D., £• F., and 
G. H., at such times as be or they shall think proper, for any 
purpose whatsoever, he or they doing no injury or obstruc- 
tion to the property or works of the said C. D., E. F., and 
G. H^ their executors, . administrators, or assigns, within 
the limits of the said mines, beds, lymphs, and veins, that 
shall or may be opened by them or any of them during the 
Habendum. continuance of the said term hereby granted: to have 

AND TO HOLD, use, cxercise, and enjoy the said mines, 
beds, lymphs, veins, and seams of coal, ironstone, and other 
minerals, and the ores thereof respectively, and all and 
singular other the premises hereby demised or intended so to 
be, unto the said C. D., E. F., and G. H., their executors, 
administrators, and assigns, (such assigns to be approved as 
hereinafter mentioned,) from the — day of  last 

for and during and unto the full end and term of ——«——. 
years from thence next ensuing, and fully to be complete 
and ended determinable nevertheless as hereinafter men- 



(o) As to what constitutes a garden, see Gilbert v. TomUon, 
4 DowL & Ryl. 222. 

(6) See Bwokr v. WoUey, 15 East, 444. 
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tioned, yielding and paying therefore, yearly and every First redden- 

year during the said term of hereby demised, unto the YijsA rent. ' 

said A* B., his heirs and assigns, the rent or sum of ^ L 

of lawful current money of England, free and clear of and 
from all taxes, charges, and assessments whatsoever, whether 
parliamentary or parochial, which now are charged or assessed, 
or which shall hereafter be charged or assessed upon, the 
said hereby demised premises, or the erections and buildings 
to be erected or built thereon, and to be paid by even half- 
yearly payments, whether any coal, ironstone, or other 
minerals shall be worked or not, on the •— day of , 

and the — — day of , in every year ; the first half yearly 

payment thereof to be made on the  day of next : 

And also yielding and paying unto the said A. B., his Second redden- 

heirs and assigns, during the said term, the further yearly land to be made 

rent of L for every acre of land; and so in proportion "»«<^* 

for any less quantity than an acre of the surface of the said 
lands called , over and above the said hereby demised 
premises, as the said C. D., £• F., and G. H., or any or 
either of them, their, or any or either of their, executors, ad- 
administrators, or assigns, shall take or make use of in any 
manner, by virtue of the licenses and powers by these presents, 
given, for the finding, discovering, raising, working, procuring, 
or carrying away the said coal, ironstone, and other minerals 
hereby demised, and upon which any houses, cottages, or dwell- 
ings for the use and residence of the workmen and others to be 
employed in the works shall be built, and the appurtenances 
thereto belonging respectively, or upon which any roads, tram 
roads, railways, or bridges, shall be erected and built, or in, 
over, or through which any cuts, pools, or canals, shall be cut or 
made, or for any other purpose whatsoever, such further 

yearly rent of 1 per acre, or the proportionate part thereof 

as last aforesaid to be paid in addition to the said yearly rent 

of L hereinbefore reserved, on the said days and times in 

every year in which the last mentioned yearly rent is hereby re- 
served and made payable ; and to commence and become pay- 
able from time to time on the first of such days respectively as 
shall happen after any and every taking or conversion of the 
said surface land for the purposes last mentioned, or any of 



10 Leases. 

them» or in anywise relating thereto^ or to the said collieiy and 
Third redden- works respectively : And also yielding and paying unto the 
dum, for coals, said A. B., his heirs and assigns, during the said term, over 

and above the said yearly rents hereinbefore reserved respec- 
tively, on the  day of — and the day of 

in every year, the sum of—- of like lawful current money 
for each and every ton (the said ton weighing twenty 
hundred-^weight, and each hundred-weight 112 pounds avoir- 
dupois,) of coal and culm (and so on after that rate for any 
greater or lesser quantity than a ton,) which shall be found, 
raised, or obtained from the mines, pits, and premises, hereby 
demised, or any part or parts thereof^ at any times previous 
to each and every of the said aforesaid rent-days in every 

year, viz., the  day of  , and the day of y 

during the continuance of the said term hereby granted, over 
and above such quantity of the same coal and culm as will yield 
and producd the yearly sum of /., at the rate last mentioned: 

Fourth red. AnD ALSO YIELDING AND PAYING UntO the Said A. B., his 

^oMtone tnd ^^^^ *"^^ assigus, during the continuance of the said term, 
other minerals, over, and abovc^ and in addition to the said several yearly rents, 

and royalty, or reservations hereinbefore reserved and made 
payable, on the  day of , and the  day of — 

in every year, the sum of /. of like lawful current money 

for each and every ton, (the same ton weighing 2640 lbs. 
avoirdupois of ironstone and other minerals, and the ores 
thereof respectively, and so on after that rate for any greater 
or lesser quantity than a ton,) which shall be found, raised, or 
obtained from the mines, quarries, pits, and premises hereby 
demised, or any part or parts thereof, at any time and times 
previous to each and every of the said rent-days in every 

year (namely the day of and the  day of 

— ), during the continuance of the term hereby granted, 
the said several royalties or rents to be made and paid 
free from all taxes, charges, rates, assessments, dues, and 
duties whatsoever, whether parliamentary or parochial, now 
or at any time hereafter to be or become payable in respect 
of or chargeable upon the said hereby demised premises, or 
the produce thereof respectively, or of any part thereof, 
whether the same be rated or assessed upon the landlord or 
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tenant thereof (a) : And the said C. D., E. F., and O. H., CoTcnant* firom 
for themselves severally and respectively, and for their several r^nu and roy. 
and respective heirs, executors, and administrators, do, and ^^^^ 
each and every of them doth, hereby covenant, promise, and 
agree, with and to the said A* B., his heirs and assigns, in 
manner following ; that is to say, that the said C. D., E. F., and 
G. H., or some or one of them, their, or some or one of their, 
executors, administrators, and assigns, shall and will, yearly^ 
and every year, during the continuance of the said term hereby 
demised, well and truly pay or cause to be paid unto the said 
A. B,, his heirs and assigns, the said yearly rents and royalties 
hereinbefore respectively reserved, on the several days and 
times, and in manner hereinbefore appointed for pajrment 
thereof, without any default, deduction, or abatement whatso- 



{a) [Provided always, and it is hereby agreed and de- Average cUusc. 
clared, that, subject to and without prejudice to any of the 
rents and reservations aforesaid* the said rents or royalties of 
d. per ton for coal and culm, and d, per ton for iron- 
ore and other minerals, are to be taken and allowed from time 
to time, as far as they shall respectively extend, in lieu or reduc- 
tion of the said fixed rent of I. per annum, so that, when- 
ever in any half year of the said term a less quantity of coal, 
iron«ore, and other minerals shall be worked under this demsie 
than (calculated at the rates or royalties aforesaid) would 
produce the sum of 7., being the amount of the said cer- 
tain rent due for such half year, then so much only of the 
said certain rent shall be paid as, with the royalties on the 
said coal, iron-ore, and other minerals actually worked, will 
make up the half yearly payment of /. ; and when the 
amount of the said royalties in any half year shall be equal 

to or exceed the sum of /., then no part of the said fixed 

rent of /. shall be paid for such half year: Provided 

ALSO, that the excess of the said royalties above /• in any 

one half year, over and above the deficiency (if any) of the 

precedent half years, certain rent of h of the same year, 

but to the extent only of such deficiency (if any), shdl be 
allowed to the credit of the said lessees, their executors, ad- 
ministrators, or assigns, to make up such deficiency if any.] 
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To make up ever '. And ALSO that they, the said C. D., E. F., and G. H.^ 
^untsof work- 8ome OF One of them, their, some or one of their, executors, ad- 
ings to lessor, ministrators, and assigns, shall and will, on each and every 

of the said quarter days, (viz. the — — - day of and the 

— day of in every year,) make up and deliver to the 

said A. B., his heirs and assigns, accounts in writing of all 
the coal and coke which they or any of them shall have then 
obtained, raised, and sold, in, from, or out of the said mines, 
pits, and premises hereby demised, and shall and will then 
pay the full amount of such rents and royalties aforesaid to 
the said A. B., his heirs and assigns, free from all deductions. 
To pay taztt. outgoings, and abatements whatsoever : And also, that they, 

the said C. D., E. F., and G. H., or some or one of them, or 
their, some or one of their, executors, administrators, and 
assigns shall and will, from time to time, and at all times 
during the continuance of the said term hereby demised, 
well and truly pay, satisfy, and discharge all taxes, rates, 
assessments, and other impositions whatsoever, which now are 
assessed or imposed, or which at any time or times during 
this demise shall be assessed, or imposed upon the said hereby 
demised premises, or upon any houses, dwellings, erections, and 
buildings whatsoevQr to be erected and built thereon as afore- 
said, or any part thereof, or upon the said A. B., his heirs or 
To fence and assigns in respect thereof (a) : And also that they, the saidCD., 

defend tlie pits. . 

(a) As the recent A^eswient Act (6 & 7 W. 4. c. 9^.), provides 
that all rates for the relief of the poor in England and Wales must 
be made u]>on an estimate of the net annual value of the several here- 
ditaments rated thereunto^ that is to say^ of the rent at which the same 
might reasonablj be expected to let from year to year^ free from all 
usual tenants, rates and taxes^ and tithe commutation rent chaise, if 
any^ and deducting therefrom the probable annual cost of the repairs^ 
insurance, and other expenses, if any^ necessary to maintain them in a 
state to command such rent^ it appears that a colliery is not rateable if, 
in the first instance, there be not an excess of proceeds arising from the 
sale of the mineral above the cost of production (excluding entirely from 
the calculation the expense of establishing the colliery) for then it is 
not in yearly revenue (wee Resol. of the Judges of Assize in l633, 
Dalt. 235. ; Rex v. Parrott, 5 T. R. 593. See further as to the rate- 
ability of mines^ Bum's J. tit. Poor, 71. 80., ed. 26., 157 — 169. 
ed. 28.) ; and that if there be such excess, a reasonable profit for the 
support and livelihood of the tenant must be then deducted from the 
grois profit {Rex v. Attteood, 6 B. & C. 277.)» ^d the remainder will 
be the rateable revenue. The tenant, where rateable at all, is rateable 
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or£. F., and G. H.9 or some or one of them, or some one of 
their executors, administrators, and assigns, shall and will, from 
time to time, and at all times hereafter, during the con- 
tinuance of the said term hereby granted, fence and defend 
with proper and substantial posts, rails, fences, and walls, all 
pits, shafts, quarries, roads, and ways which shall, in pur- 
suance of these presents, be sunk, made, or constructed by 
the said C. D., £. F., and G. H., or by any or either of them, 
or by any or either of their executors, administrators, or 
assigns, within or upon the premises hereby demised, or 
upon the surface-lands thereof: And also that they, the said Not to injura 
C. D., E. F., and G. H., or some or one of them, their, or JJJ buUdiM^ 
some or one of their, executors, administrators, or assigns, 
shall and will, during the continuance of the said term hereby 
granted, do as litde injury or damage as possible to the sur- 
face-lands of the said hereby demised premises, or to the 
buildings, walls, fences, hedges, trees, or other property 
thereon : (a) And shall not nor will injure or endanger the nor undermine 

•*..««. 1 » ^1 1 J 1  • • their founda- 

buildmgs and erections on the same lands by undermmmg tjona. 
them, or any of their foundations: And also that they, the to pay all 
said C. D., E. F., and G. H., some or one of them, some or <*»«»««• 

 

not only for the coal mine demised bat also for the exdasiTe possesnon 
which he has mider the demise of Und used in working it, or^ in fact, for 
the colliery {Rex v. Granville, 9 B. & C. l68. ; and seeiZear y. The Mersey 
and Irwell Navigation Company, id. 95. 112.; Rea; y. Jottiffe, 2T.R, 90.; 
Rex y. Bell, 7 T. R. 598.). But if the colliery do not produce rent, 
the land occupied for the purpose of working it is not rateahle as pro- 
ducing profit (see Rea V, Bileion, 5B. &C. 851.). Nor where an 
annual rent is paid hy a tenant for an tmopened coed field, is there any 
rateahle yalue, for the rent does not issue out of the thing demised (see 
Rea y. Bedworth, 8 East, 387.)- Where the same colliery works coal in 
difiiirent parishes or townships, the proportion of profit arising from 
the coal in each must he ascertained as nearly as possible {Rex y. Folee* 
hill, 2 Ad. & £]L 59s.). Parol eyidence may be giren to explain the 
meaning of terms used in a mining lease as any other trade {CktyUm ▼• 
Qregson, 4 Nev. & M. 602.). 

(a) Where the ownership of any mine is distinct from that of the 
surface of the land, the working of the mine is regulated either by ex- 
press deed, by act of parliament, or by usage, so as to protect the 
ownership of the surface as much as is consistent with puldic utility ; 
or else in the absence of any such proyiston, the working thereof must 
be so conducted as not to injure the surface or adjoining property, for 
any injury to which an action of trespass or on the case will lie. 7 East. 
Rep. 368. ; 2 Bam. & Aid. 570. 
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To be ascer- 
tained by two 
indifferent per- 
sons, or their 
umpire. 



To repair. 



To yield up at 
end of term, 
with all erec- 
tions, engines, 
stock, &c. 



one of their executon;, administratorsi or assigns, shall and 
will, at all times hereafter during the continuance of this de- 
mise, pay all reasonable and sufficient damages that any 
tenant or tenants, lessee or lessees, of the said A« B., his heirs 
or assigns, shall sustain by reason of the carrying on and 
management of the said mines and works in any manner 
howsoever, under or by virtue of any license or power con- 
tained in these presents, such damages to be ascertained by 
two indifferent persons, one to be chosen by the said A. B.^ 
his executors, administrators, or assigns, or such other person 
or persons as aforesaid, and the other by the said C. D., IL F., 
and G. H., their executors, administrators, or assigns, or the 
umpires of such arbitrators, in case of dispute : And also, that 
they, the said C. D., E. F., and G. H., some or one of them, 
or some or one of their executors, administrators, or assigns, 
shall and will, from time to time, and at all times during the 
continuance of the said term hereby granted, well and suffi* 
ciently repair, amend, maintain, scour, cleanse, preserve, and 
keep, in good, sufficient, and tenantable order and repair, the 
said hereditaments, mines, and premises hereby deinised, and 
all and every the gates, rails, stiles, hedges, ditches, mounds, 
and fences, of and belonging to the same : And also, all and 
every the furnaces, fire-engines, and iron-works, machinery^ 
whimsies, shafts, dwelling-houses, and cottages, and all other 
erections and buildings, which shall or may at any time, and 
from time to time hereafter during this demise, be erected or 
built by the said C. D., E. F., and G. H., or by any or either 
of them, or by any or either of their executors, administra- 
tors, and assigns, on the said hereby demised premises or any 
part thereof, or upon the surface land thereof, or from time to 
time to be substituted in the place thereof in good order, repair, 
condition, and safety : And shall and will, at the expiration or 
other sooner determination of this demise, quit, leave, sur- 
render, and yield up the said hereby demised premises, with 
all pits and shafts, erections, buildings, furnaces, fire-engines, 
dwelling-houses, cottages, which shall be erected, built, and 
fixed therein or thereon, and all improvements, fixtures (a), and 



(a) Tenants in trade have privileges in the removal of fixtiu'es and 
things which tenants in agriculture have not ; and the distinction was 
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things whatsoever, appertaining to or fixed in or upon the said 
hereby demised premises, or upon the surface-lands thereof. 



clearly considered by the Court of K. B. in Elwes v. Maw, S East^ 49.^ 
and was thus explained by Lobd Ellenborouoh C. J.^ in giving judg- 
ment in that case. His Lordship said, " This was an action upon the 
case in the nature of waste by a landlord, (the reversioner in fee) against 
his late tenant, who had held under a term for twenty-one years a farm, 
consisting of a messuage and lands, outhouses and barns, &c. thereto 
belonging, and who, during the term and about fifteen years before its 
expiration, erected, at his own expense, a hetut House, carpenter^s shop, a 
fuel house, a cart houses a pump house, and fold yard. The buildings were 
of brick and mortar, and tiled, and the foundations of them were about 
a foot and a half deep in the ground. The carpenters shop was closed 
in, and the other buildings were open to the front, and supported by 
bride pillars. The fold yard wall was qf brick and mortar, and its found- 
ation was in the ground. The defendant, previous to the expiration of 
his lease, pulled down the erections, dug up the foundations, and carried 
away the materials ; leaving the premises in the same state as when he 
entered upon them. The case further stated that these erections were 
necessary and convenient for the occupation qf the farm, which could not 
be well managed without them. And the question for the opinion of 
the court was, whether the defendant had a right to take away these 
erections ? Upon a full consideration of all the cases cited, upon this 
and the former argument, which are Indeed nearly all that the books 
afford materially relative to the subject, we are all of opinion that the 
defendant had not a right to take away these erections. 

Questions respecting the right to what are ordinarily called fixtures, 
principally arise between three classes of persons. Ist, Between descrip- 
tions of representatives of the same owner of the inheritance,* viz. 
between his heir and executor. In this first case, (i. e., as between 
heir and executor,) the rule obtains with the most rigour in favour of 
the inheritance and against the right to disannex therefrom, and to con* 
aider, as a personal chattel, any thing which has been affixed thereto. 
2d, Between the executors of tenant for life or in tail, and the remainder^ 
man, or reversioner; in which case the right to fixtures is considered 
more favourably for executors than in the preceding case between heir 
and executor. The third case, and that in which the greatest latitude 
and indulgence has always been allowed in favour of the claim, to 
having any particular articles considered as personal chattels, as against 
the claim in respect of freehold or inheritance, is the case between lancL 
lord and tenant 

But the general rule on this subject is that which obtains in the first- 
mentioned case, i. e., between heir and executor ; and that rule (as found 
in the Year Book, 17 E. 2., p. 518., and laid down at the close of Her" 
lakendeni case, 4 Co. 64., in Co. Litt. 53,, in Cooke v. Humphrey, 
Moore 177*j and in Lord Darby y,Asquith, Hob. 234., in the part cited by 
my brother Vaughan, and in other cases) Is, that where a lessee having 
annexed any thing to the freehold during his term, afterwards takes it 
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and all the stock of coal and culm, iron, ironstone, and other 
minerals of every kind, and materials of all sorts, that shall be 



away^ it is waste. But this rule^ at a very early period, had several ex- 
ceptions attempted to be engrafted upon it^ and which were at last 
effectaally engrafted upon it in favour of trade^ and of those vesseb and 
utensils which are immediately subservient to ihe purposes of trade. In 
the Year Book^ 42 £. 3. 6,, the right of the tenant to remove a furnace 
Erections for erected by him during his term^ is doubted and adjourned. In the 
the benefit of Year Book of the 20 Hen. 7- 13 a and b, which was the case of trespass 
trade. against ^executors for removing a furnance fixed with mortar^ by their 

testator, and annexed to the freehold^ and whidi was holden to be ¥rrong- 
fully done^ it is laid down that, "if a lessee for years make a furnance 
for his advantage^ or a dyer make his vats or vessels to occupy his occu' 
pation during his term, he may remove them ; but ifJie suffer them to he 
fixed to the earth after the term, then they belong to (he lessor. And so 
of a baker. And it is not waste to remove such things within the term 
by some : and this shall be against the ppinions aforesaid." But the 
rule in this extent in favour of tenants is doubted afterwards in 21 Hen. 7* 
27.^ and narrowed theie^ by allowing that the lessee for years could 
only remove within the term thingB fixed to the ground, and not to the 
walls of the principal biiilding. However^ in process of time the rule 
in favour of the right in the tenant to remove utensils set up in relation 
to trade became fully established^ and accordingly we find Lord Holt, in 
Poolers case, Salk, S6S., laying down (in the instance of a soap boiler an 
undertenant^ whose vats^ coppers^ &c. fixed had been taken in execu- 
tion, and on which account ihe first lessee had brought an action against 
the sheriff) Ihat during the term the soap boiler might toell remove the 
vats he set up in relation to trade, and that he might do it by the com- 
mon law, and not by virtue of any special custom, in favour of trade, 
and to encourage industry, but that after the term they become a gift in 
law to him in reversion, apd were not removeable. He adds, that there 
was a difference between what the soap boiler did to carry an his trade, 
and what he did to complete his house, as hearths and chimney pieces, 
Fiitures tenant which he held not removeable. The indulgence in favour of the tenant 
for years may fQf years during the term has been since carried still further, and he 
remove. j^^^ heen allowed to carry away matters of ornament, as ornamental 

marble chimney pieces, pier glasses, hangings, wainscot fixed only by 

screws, and the like. Beck v. R^us, 1 P.Wms. 94. ; Ex parte Quincey, 

1 Atk. 477- ; and Lawton v. Lawton, 3 Atk. 13. But no adjudged case 

has yet gone the length of establishing that buildings, subservient to 

purposes of agriculture as distinguished from those of trade, have been 

removeable by an executor of tenant for life, nor by the tenant himself 

who built them during his term. 

Tliree princiiial ju deciding whether a particular fixed instrument, machine, or even 

Mses as to building, should be considered as moveable, by the executor as between 

lierieK. ' him and the heir, the court, in the three principal cases on this subject, 

(viz. Lawton v. Lawton, ante, which was the case of a fire-engine 
to work a coUiery erected by tenant for life ; Lord Dudley v. Lord 
Warde, Ambler, IIS., which was also the case of a fire-engine to work 
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then in, upon, or about the said hereby demised premises, 
and the pits, veins, lymphs, and seams thereof, and premises 



a colUery erected by tenant for life (these two cases before Lord 
Hardwickb) ; and Lavatouy executor, v. ScUmon, £. 22 6. 3.^ 1 H. 
Blac. 259* in notisy before Lord Mansfield, which was the case of 
€ait»pan9, and which came on in the shape of an action of trover 
brought for the salt-pans by the executor against the tenant of the heir 
at law), the court may be considered as having decided mainly on this 
ground, that where the fixed instrument, engine, or utensil (and the 
building covering the same falls within the same principle) was an 
accessory to a matter of a personal nature, that it should be itself con- 
sidered as personalty. The fire-engine, in the cases in 8 Atk^ and 
Ambler y was an accessory to the carrying onr the trade of getting and 
vending coals a matter of a personal nature. Lord Habdwickb says, 
(in the case in Ambler), '^ A colliery is not only an enjoyment of the 
estate, but in part carrying on a trade." And in the case on 3 Atk. he 
says, " One reason that weighs with me is its being a mixed case be* 
tween enjoying the profits of the lands, and carrying on a species of 
trade ; and considering it in this light it comes very near tlie instances in 
brew^houses, 8cc., of furnaces and coppers.*' Upon the same principle 
Lord Cb. B. Coktns may be considered as having decided the case of 
the cider mill, i. e. as a mixed case between enjoying the profits of the 
land and carrying on a species of trade, and as considering the cider 
mill as properly an accessory to the trade of making cider. 

In the case of the salt-pans Lord Mansfield does not seem to 
have considered them as accessory to the carrying on a trade, but as 
merely the means of enjoying the benefit of the inheritance. He 
says, " the salt spring is a valuable inheritance, but no profit arises 
from it unless there be a salt work, which consists of a building, &c., 
for the purpose of containing the pans, &c., which are fixed to the 
ground. The inheritance cannot be enjoyed without them. They are 
cuscessories necessary to the enjoyment of the principal. The owner 
erected them for the benefit of the inheritance*" Upon this principle he 
considered them as belonging to the heir as parcel of the inheritance, 
for the enjoyment of which they were made, and not as belonging to the 
executor as the means or instrument of carrying on a trade. If, however, 
he had even considered them as belonging to the executor as utensils of 
trade, or as being removeable by the tenant on the ground of their being 
such utensils of trade, still it would not have afiected the question now 
before the Court, which is the right of a tenant for mere agricultural pur- 
poses to remove buildings fixed to the freehold, which were constructed by 
him for the ordinary purposes of husbandry, and connected with no de- 
scription of trade whatsoever, and to which description of buildings no 
case (except the Nisi Prius case of Dean v. Allaly, before Lord Kenyon^ 
(see post, pp. 18, IQ*)' ^"^ which did not undergo the subsequent review 
of himself and the rest of the Court), has yet extended the indulgence 
allowed to tenants in respect to buildings for the purposes of trade. 
In the case in Buller's Nisi Prius, 84., of Culling v. TuffneU, before 
C. J. Treby at Nisi Prius, he is stated to have holden that the tenant 
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into the hands and quiet possession of the said A* B,, his heirs 
and assignS) without any denial, refusal, or delay whatsoever ; 



Green-houses 
and hot-hous«6 
erected by 
nurserymen. 



who had erected a ham upon the premises, and put it upon pattens and 
blocks of Hmber lying upon the ground, but not fixed m or to the 
ground, might hy the custom of the country (see post, p. 89-) take 
them away at the end of his term. To be sure he might, and that 
without any custom, for the terms of the statement exclude them 
from being considered as fixtures, — '' they were not fixed in or to 
the ground." In the case of Fitzherbert v. Shaw, 1 H. Blac. 258., we 
have only the opinion of a very learned judge indeed, Mr. JusncB 
G0UI4D, of what would have been the right of the tenant as to the taking 
away a shed buUt on brickwork, and some posts and rails which he had 
erected, if the tenant had done so during the term ; but as the term was 
put an end to by a new contract, the question, what the tenant could have 
done in virtue of his right under the old term if it had continued, could 
never have come judicially before him at Nisi Prius ; and when that 
quesdon was offered to be argued in the Court above, the counsel were 
stopped, as the question was [excluded by the new agreement As to 
the case of Penton v. Robarty 2 East, 88., it was the case of a vamtsh" 
house, with a brick foundation let into the ground, of which the wood' 
work had been removed from another place, where the defendant had car-* 
ried on his trade with it. It was a building for the purpose of trade, 
and the tenant was entitled to the same indulgence in that case which 
in the cases already considered had been allowed to other buildings for 
the purposes of trade, as furnaces, vats, coppers, engines, and the like. 
And though Lord Kenyok, after putdng the case upon the ground of 
the learning which obtains in modem times in favour of the interests of 
trade, upon which ground it might be properly supported, goes further, 
and extends the indulgence of the law to the erection of greenhouses 
and hothouses by nurserymen ; and, indeed, by implication, to buildings 
by all other tenants of land there certainly exists no decided case, and^ 

1 believe, no recognised opinion or practice on either side of Westminster 
Hall to warrant such an extension. The Ntsi Prius case of Dean v. 
AUaly (Woodfall's Landlord and Tenant, last ed., by Harrison, p. 440. ; 

2 £sp. 475.), is a case of the erection and removal by the tenant 
of two sheds, called Ihitch bams, which were, I assume, unquestionably 
fixtures. Lord Kevyon says, '^ The law will make the most favourable 
construction for the tenant, where he has made necessary and useful 
erections for the benefit of his trade or manufacture, and which enable 
him to carry it on with more advantage. It has been so holden in the case 
of cyder mills, and other cases ; and I shall not narrow the law, but hold 
erections of this sort, made for the benefit of trade-, or constructed as the 
present, to be removeable at the end of the term." Lord Kenton here 
uniformly mentions the benefit of trade, as if it were a building sub- 
servient to some purposes of trade, and never mentions agriculture for 
the purposes of which it was erected. He certainly seems, however, to 
have thought that buildings, erected by tenants for the purposes of farm- 
ing were, or rather ought to be, governed by the same rules which had 
been so long judicially holden to apply in the case of buildings for the 
purposes of trade. But the case of buildings for trade has been always 
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And also, that they the said C. D., E. F., and G. H., some To proceal to 
or one of them, some or one of their executors, administra- ®?®" *'>^.»"*'^ 

psts, «c. im- 

tors or assigns, shall and will, on or before the day of mediately, 

now next, at their, or some or one of their, own costs and 
charges, begin and proceed upon opening and sinking pits 
for mines, for the purpose of searching for and procuring coal, 
ironstone, and other minerals and ore, in and under the said 
lands and premises hereinbefore described, being the surface- 
lands of the said hereby demised premises, and will use his 

pvA and recognised as a known oUcwed exception from the general 
mle^ which obtains as to other buildings, and the drcumstance of its 
being so treated and considered establishes the existence of the general 
rule to which it is considered as an exception. To hold otherwise^. and 
to extend the role in favour of tenants in the latitude contended for by 
the defendant, would be^ as appears to me^ to introduce a dangerous 
innovation into the relative state of rights and interests holden to subsist 
between landlords and tenants. But its danger or probable mischief is 
not so properly a consideration for a court of law^ as whether the adop* 
tion of such a doctrine would be an innovation at ail : and, being of 
opinion that it would be so, and contrary to the uniform current of 
legal authorities on the subject, we feel ourselves, in conformity to and 
in support of those authorities, obliged to pronounce that the defendant 
had no right to take away the erections stated and described in this case. 
See also WUHams v. WiUiame, 12 East, 209- 

In the case of Dean v. Allaly (see ante, p. 18., per Lord Ellen- 
BORouoB C. J.}, an action of covenant was brought against a lessee 
upon his covenant that he would leave all the buildings which then 
were or should be erected on the premises during the term, in re- 
pair, &c The breach assigned was that the defendant took down 
and carried away two sheds which had been erected during the term. 
The defendant pleaded performance of the covenants, and issue was 
taken on the breach. The buildings in question were two sheds called 
Dutch barns, which had been erected by the defendant during his term, 
and which his counsel contended he had a right to remove. Lord 
Kentok said, " If a tenant will build upon premises demised to him a 
subetantial addition to the house, or add to its magnificence, he must 
leave his additions at the expiration of the term for the benefit of his 
landlord; but the law will make the most fafyourable construction for the 
tenant where he has made necessary andustful erections for the benefit of 
his trade or manufacture, and which enable him to carry it on wi^ more 
advantage. It has been held so in the case of. cider mills, and in other 
cases ; and I shall not narrow the ]aw, but held erections of this sort 
made for the benefit of trade, or constructed as the present, to be re- 
moveable at the end of the term." His lordship explained the mean- 
ing of the words of an express covenant, that the tenant shall leave all 
erections on the premises at the end of the term, to be that the tenant 
shall leave all those buildings which are annexed to and become part of 
the reversionary estate of the landlord. 

c 2 
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and to make 
searehes. 



To work the 
mines in a pro* 
per and work- 
manlike man- 
ner. 



To lerel the 
land when 
mines ex- 
hausted, 
and fill up the 
pits, 



hury the rub* 
bish, &c., 



and yield up 
land fit for 
agriculture or 
pasture. 



and their, and every of their, best and utmost endeavours for the 
discovery of mines and veins therein : And shall and will, at 
their or some or one of their like costs and charges, work and 
make all active, proper, and assiduous searches, in, through, 
and under the aforesaid surface lands hereinbefore described, 
for coal, culm, ironstone, and other minerals, in the most 
effectual, skilful, and workmanlike manner, according to the 
best and most approved methods, and the usual course of 
proceeding in and working collieries, and quarries, and iron- 
works in the neighbourhood of the said hereby demised pre- 
mises ; and shall and will continue to work, raise, and get 
the same mines and the ores and produce thereof respectively: 
And further that they, the said C. D., E. F., and G. H., 
some or one of them, their, some or one of their, executors, 
administrators, and assigns, and their, some or one of their 
servants, agents, and workmen, shall and will, from time to 
time, and at all times during the continuance of this demise, 
work the said mines and veins hereby demised, in and under 
the aforesaid lands and premises hereinbefore described, ex- 
cept as aforesaid, in a proper and workmanlike manner, and 
get and clear the respective mines and veins in the usual and 
best way and manner in which they are performed in other 
works of the same or like kind in the neighbourhood : And 
shall not nor will, at any time during the said term, or at the 
end or other sooner determination thereof, wilfully or negli- 
gently carry or work the new pits or mines so near to the 
old works adjoining thereto as to endanger the pillars or 
partitions between the same, or so as to let water out of the 
old gobs or deads adjoining into any part of the said works : 
And shall and will level the land or ground in or about the 
pits or mines as and when the same shall be exhausted, and 
worn out, and discontinued : And also shall and will fill up 
all and every the said pits or mines which shall be so ex- 
hausted, or arch over the same with bricks in a workman- 
like manner, and bury the offal, stone, spoil, or rubbish 
which shall be raised or gotten out of the said mines, and 
cover the pit or pits' mouths over with good earth or soil for 
cultivation, and leave and yield up the said lands under 
which the said mines shall have been worked or opened, and 
"finished or discontinued, by the said C. D., £• F,, and G. H.^ 
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their executors, administratorsi and assigns, or aby of them, 

and every part thereof, in good and tenantable condition, so as 

the same shall be fit for agriculture or pasture ; And also To continue 

shall and will, durinc the continuance of the said term ^o>^V"^*"' 

' o pensions of 

hereby granted, according to the best of their and every failures ex- 
of their judgment, skill, and discretion, continue (suspen- ^^^^ 
sions and failures by reason of any fault or failure in the 
mine, or other inevitable accidents only excepted) to work 
and manage the said mines, and to get, raise, carry away, 
sell, and dispose of the coal, culm, ores, and produce thereof 
respectively, and proceed to bore, search for, dig, and drive 
such other pits, shafts, levels, and openings as may be 
deemed requisite and likely to tend to the discovery, get- 
ting, and winning of the said mines respectively: And To raise and 
shall and will, from time to time during the said term, raise ^]]2l *^*^^ ^^ 
and draw the slack that may be gotten in the said mines, or 
so much thereof as may be necessary to preserve the said 
mines clean and not exposed to any damages by fire, and 
for the purposes aforesaid : And also, that they the said C. D., To employ 
E. F., and G. H., and every of them, their and every of ™ "^^ 
their executors, administrators, or assigns, shall and will con- 
g,tantly employ in and about the said mines and works a proper 
number of good and skilful miners, colliers, workmen, ser- 
vants, and labourers, and also of horses, cattle,carts, carriages, 
engines, machinery, utensils, tools, and other articles requisite 
for the carrying on and working of the said mines respectively, 
in such a workmanlike manner as shall tend to the mutual be- 
nefit, profit, and advantage of the said several parties hereto : 
And also that they, the said C. D., E. F. and 6. H., and every To keep books, 
of them, "their and every of their executors, administrators J|Jii«h|^^pro, 
and assigns, shall and will, at their and every of their ex- duce. 
pense cause and procure the true weights and quantities of 
such coal, iron, ironstone, and other ores and minerals, to be 
from time to ime entered in a convenient and proper book or 
books, which they and every of them shall and will provide and 
keep for that purpose upon the said demised premises, to which 
book or books he, the said A. B., his heirs and assigns, or any of 
them, as well as all writings, and plans of the said hereby de- 
mised premises as shall be made by the said C. D. E« F. and 
or either of them, their or eiilier of their executors, admi- 

c 3 
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nistrators, or assigns, shall at all seasonable times hare free 
access to inspect and examine the same, with liberty to take 
extracts and copies thereof and therefrom respectively ; and 
that the said A. B., his heirs and assigns, shall and may, if he or 
they shall think fit, be present at all times when the said 
coals, culm, iron, ironstone, and other minerals and ore 
shall be so weighed as aforesaid ; and that they, the said C. D. 
E. F., and G. H., any or either of them, or any or either of 
their executors, administrators, or assigns, shall not nor will 
remove any coal, culm, iron, ironstone, or other ores and 
minerals from the said hereby demised premises until it shall 
be duly weighed, and such weight duly entered in such books 
To verify bookf of accouut : And ALSO that they, the said C. D., E. F., and 
upon oath. q^ jj^^ ^j^ j every of them, their and every of their executors, 

administrators, and assigns, shall and will, when so required 
by the said A. B., his heirs or assigns, verify upon oath or by 
declaration, according to the statute in such cases made and 
provided, from time to time, before any magistrate or magis- 
trates in the said county of——, all such book and books of 
Not to assign, account : And further that they, the said C. D., E. F., and 

G. H., or any of them, their or any of their executors or ad- 
ministrators, shall not nor will, during the continuance of the 
term hereby granted, give or assign over, demise, underlet, 
or set over, or otherwise, by any act or deed, cause or procure 
the said hereby demised premises or any part thereof, or any 
estate, term, or interest therein, to be demised, underlet, as- 
signed, or set over, unto any person or persons whomsoever, 
without the consent in writing of the said A. B., his heirs 
or assigns, being first had and obtained for the purpose : 
Liberty for PROVIDED ALWAYS, and it is hereby agreed and declared, 
lessor to enter ^^t it shall and may be lawful to and for the said A. B., his 

and view ilie 

mines, &c., and heirs and assigns, and his, and their bailiffs, servants, agents, 
to use machi- labourers, and workmen, at all times in the daytime, during 

the said term, to enter into, upon, and through the said mines, 
pits, shafts, and all and singular other the premises hereby 
demised, and to make use of the ropes, gins, and other engines 
and materials employed in working the said mines, to go into 
any pit or pits, and afterwards to be drawn out, at his, their, 
or any of their free wills and pleasures, and to view, inspect, 
measure, and inquire into the manner of working the mines, 
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beds, lymphs, veins, pits, shafts, and quarries, which may be 
made and smak in, upon, or through the premises hereby de- 
mised, and to make such other observations and examinations 
into and concerning the same, and the produce thereof respec- 
tively, as he, or they, or any of them shall think proper ; and if mines 
in case the said C. D., E. F., and G. H., any or either of them, i^proper^num' 
or any or either of their executors, administrators, or assigns, ner, lessor may 

y -ii % c 1 ^ t • ^1^ • J • • • discontinue the 

shall be found to be using the said mme m an improper or workings until 
unworkmanlike manner, then and in such case it shall be amend* ««*« 

^_ bv lessees* 

lawful for the said A. B., his heirs and assigns, to give notice 
in writing to the said C. D., E. F., and G. H., or to either of 
them, or to their or his executors, administrators, or assigns, 
or his or their known or authorised agent or agents, to stop 
and discontinue the further working of the said mines ; and 
the said C. D., E. F., and G. H., and every of th^m, and every 
of their executors, administrators, and assigns, shall and will 
from time to time, after any or every such notice immediately 
thenceforth cease and discontinue the further working of the 
sud mines accordingly, until full satisfaction and amends shall 
be made for the damage, loss, or injury which shall have been 
sustained or occasioned by or to the said A. B., his heirs or 
assigns, by reason of the said mines or veins being so im- 
properly worked or used; such satisfaction and amends to be Amount of da- 
ascertained and awarded by two indifferent persons, one to be l^cei^ained by 
chosen by the said A. B., his executors, administrators, or "bitratora, 
assigns, and the other by the said C. D., E. F., and G. H., 
their executors, administrators, or assigns, or the umpires of 
such arbitrators, in case of dispute, in case the said parties 
hereto, or their respective heirs, executors, administrators, or 
assigns, in case the said parties hereto, or their respective heirs, 
executors, administrators, or assigns, shall disagree about the 
same (a) . [Add the new clauses framed hy the author^ ante, vol. iii. 
pp. 313, 814, 315.] And the said C. D., E. F., and G. H., for 
themselves severally and respectively, and for their several and 
respective heirs, executors, and administrators, do, and each 
and every of them doth, hereby covenant, promise, and agree, 
with and to the said A. B., his heirs and assigns, that they, the 

(a) The practice has hitherto been to introduce nothing beyond ihis 
clause^ which experience has proved to be useles, 
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said C. D., E. F., and G. H., or some or one of tlieni) their or 

some or one of their executors, administrators, and assigns. 

To pay da- shall and will well and truly pay to the said A. B., his heirs and 

"wwSe? ^ assigns from time to time, all such sum and sums of money as 

shall be awarded by the arbitrators or umpire last mentioned by 
way of satisfaction and. amends, at the time and times in such 
award and awards respectively, from time to time, to be ap- 
pointed for the purpose : And also that they, the said C. D., 
E. F., and G. H., or some or one of them, or some or one of 
their executors, administrators, or assigns, shall and will, at his 
and their own charges, within three calendar months next after 
notice in writing for this pui'pose shall have been given to 
them or either of them, or left at the last or most usual 
places or place of abode of them or either of them, or left 
upon any part of the said hereby demised premises, or upon 
the surface-land thereof (as the said A. B., his heirs or as* 
To make good signs, shall think fit), well, and sufficiently, and substantially, 

all dilapidations • 11 n jji jii^ 

and miswork. ^^ ^ workmanlike manner, remedy and make good all wants 
Mg»&c. of reparation and dilapidations, misworking, or other de- 

fects, as in any and every such notice or notices shall be re- 
To supply quired to be performed : And further that they, the said 

mines. of their executors, administrators, and assigns, shall and will, 

at their or some or one of their expense, once in every year 
during the continuance of this demise, when required thereto 
by the said A. B., his heirs or assigns, by any notice in writ- 
ing to be left upon any part of the said hereby demised pre- 
mises, make and deliver to the said A. B., his heirs and 
assigns, a true and accurate plan of the said hereby demised 
premises, and of all the mines, pits, veins, and shafts therein, 
describing the true state, from time to time, of the working of 
the said mines, veins, beds, lymphs, and seams of coal and 
culm, iron, ironstone, and other minerals, quarries, and pits, 
and the manner in which the same are respectively managed 

Proviso for re- *"^^ conducted : PROVIDED ALWAYS, and it is hereby agreed 

entry. and declared, between and by the parties to these presents 

respectively, that if the several yearly rents, royalties, and 
payments hereby reserved and made payable, or either of 
them, or any part or parts thereof respectively, shall at any 

mentof rent time or times during the continuance of the said term hereby 
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granted be in arrear and remain unpaid for the space of 
twenty-one days next after any one of the days ivhereon the 
same shall respectively become due, according to the reserva- 
tion thereof hereinbefore contained (the same respectively 
having been demanded) (c), or in case any fiat of bankruptcy Bankruptcy or 

iiiHoUency of 

lessees. 

(a) Where a right of re-entry accraes for nonpayment of rent, the 
lessor cannot recover in ejectment at common law unlefla he demand the 
rent on the day when it becomes due, nor under the stat. 4 Geo. 2. c. 28. 
8. 2., if there be a sufficient distress on the premises. Doe dem. Forster 
V. fVandlass, 7 Term Rep. 117. 

Mr..SERJKANT Williams, in his note (l6.) to 1 Saunders's^. Reports, Condition of 
p. 287., Bays, that " where a condition of re-entry is reserved for non- re-entry.* What 
payment of rent, several things are required by the common law to be '"l**"^ **^.^ 
previously done by die reversioner to entitle him to re-enter. 1. A de- j^®j. ^J'^ 
mand must be made of the rent (it may be made by an agent having enter, 
sufficient authority, which authority he is not bound to show unless re- 
quired to do so : Roe and West v. Davis, 7 East, S63. ; and it may be 
made of a stranger if made upon the land : Doe dem. Brook v. Bridges, 
2 DowL & Ry. 290- ^- '^^^ demand must be of the precise rent due ; 
for if a penny more or less be demanded it will be ill (save lawful deduc- 
tions, as the land-tax or a ground-rent demanded of and paid by the 
tenant, &c. : Sapsford v. Fletcher, 4 Term Rep. 511.). 3. It must be 
made precisely upon the day on which the rent is due and payable by the 
lease to save the forfeiture ; as where the proviso is, " that if the rent 
shall be behind and unpaid by the space of thirty, or any other number 
of days, after the days of payment, it shall be lawful for the lessor to 
re-enter," a demand must be made on the 30th or other last day. 
4. It must be made a convenient time before sunset (see Doe dem, 
Wheeldon v. Paul, 3 Car. & Pay. 6 13.}. 5. It must be made upon the 
land, and at the most notorious place of it ; therefore if there be a dwell- 
ing house upon the land, the demand must be at the front or fore-door, 
though it is not necessary to enter the house, notwithstanding the door 
be open ; but if the tenant meet the lessor either on or off the land, at 
any time of the last day of payment, and tender the rent, it is sufficient 
to save a forfeiture, for the law leans against forfeitures. (Co. Litt. 
201. b,, 202. a.) 6*. Unless a place is appointed where the rent is pay- 
able, in which case the demand must be made at such place. 7* A 
demand of rent must be made in fact, and so averred in pleading, 
although there should be no person on the land ready to pay it 
(1 Roll. Ab. 458.). 8. If after these requisites have been performed 
by the reversioner, the tenant neglect or refuse to pay the rent, then 
the reversioner is entitled to re-enter (4 Co. Rep. 73.). However, it 
is to be observed, that no actual entry is necessary to be made by him 
into the land ; but it is sufficient to bring an ejectment only, though it 
was held otherwise until Lord Hale's time, when it was decided, that 
the entry confessed by the defendant in the ejectment was sufficient 
without any actual entry, which decision has been adhered to ever since. 
It follows as a necessary inference from what has been premised, that 
a demand made after or before the last day on which the lessee was to 
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Neglect to 
work mines. 



Breach of 
coTenants. 



shall iague against the said C. D.^ E. F., and 6. H.^ under 
which they shall be found and declared bankrupts, or they 
shall take the benefit of any act for the relief of insolvent 
debtors, or shall assign or attempt to assign all their pro- 
perty for the benefit of their creditors (a), or in case the said 
C. D., E. F., and G. H., or any or either of them, their or 
any or either of their executors, administrators, or assigns, 
shall at any time or times neglect effectually to work the said 
mines and premises for any time or times exceeding in the 
whole six calendar months in any one year of the said term 
hereby granted, or shall not work effectually such mine or 
mines, veins, seams, and lymphs now discovered, or that shall 
hereafter be discovered, within the said hereby demised pre- 
mises or any part thereof, unless hindered by unavoidable 
accident by means of fire, or such other means as mines of 
the like nature are liable and subject to (b) ; or if breach or 
default shall be made in any or either of the covenants, 
clauses, stipulations, conditions, and agreements in these pre- 
sents contained, by and on the parts and respective behalfs 
of the said C. D., E. F., and G. H., their executors, adminis- 
trators, and assigns, to be paid, observed, and performed, 
then and in either of such cases it shall be lawful for the 
said A. B., his heirs and assigns, and such other person or 
persons as aforesaid, into and upon the said hereby demised 
premises, and the mines, pits, quarries, shafls, machinery, 
erections, and buildings, materials, stock, and things in and 
belonging thereto, and every part thereof respectively, to re- 
enter, and the same to have, have again, hold, and enjoy, in 
such and the same manner as if the term hereby granted 
had run out and expired by effluxion of time (c) : Provided 



pay the rent in order to prevent a forfeiture^ or cff the land^ will not be 
sufficient to defeat tlie estate {Doev* Wandlass, 7 Term Rep. 117.). 
But to obviate these niceties in some cases, the statute 4 Geo. 2. c 28. 
enacted a specific remedy in cases of premises left vacant, and half a 
year's rent being due, and no sufficient distress being thereon. 

(a) See Doe dem. Bridgeman v. Davidy 1 Croro. Mee. 8c R. 405. 

(6) See Doe dem* Bryan v. Baneks, 4 Bam. & Aid. 401. ; Doe 
dem. Boscawen v. BlUi, 4 Taunt 735. ; Roberts v. Davey, 1 Nev. 8c 
Man. 443. ; 8. C. 4 Bam. 8c Adol. 664. 

(c) Ob, as in anU, vol. iii. p. S28., which the author recommends 
for adoption in all leases on behalf of the lessor. 
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ALSO, and it is hereby further declared and agreed, that it Power for 
shall be lawful for the said C. D., E. F., and G. H., their Se^^"^'" 
executors or administrators, at any time during the continu- 
ance of the said term hereby granted, on giving twelve calendar 
months' notice at the least in writing of such purpose and intent 
to the said A. B., his heirs or assigns (a), before the expiration 
of any one year of the said term hereby granted, to determine 
and make void these presents, and thereupon, at the expir* 
ation of such notice, the rents, royalties, payments, covenants, 
stipulations, conditions, and agreements in these presents 
reserved and contained, by and on the part and respective 
behalfs of the said C. D., £. F., and G. H., their executors, 
administrators, or assigns, having been well and faithfully 
paid, observed, and performed, and the possession of the said 
hereby demised premises, and all mines, pits, shafts, engines, 
machinery, erections, and buildings, stock, minerals, ores, 
and other materials and things then being in, upon, or about 
the said mines, pits, and other the premises hereby demised, 
having been peaceably and quietly delivered up to the said 
A. B., his heirs or assigns, in such and the same manner as 
is by these presents provided at the expiration or other sooner 
detei*mination of the said term of twenty-one years ; then and 
in such case, at the expiration of such notice, the said term 
hereby granted shall cease and these presents become void, any 
thing hereinbefore contained to the contrary notwithstanding : 
And the said A. B. doth hereby for himself, his heirs, ex- Covenant by 
ecutors, and administrators, covenant, promise, and agree, l<»o*^ ^<''' ^»"ie* 
with and to the said C. D., E. F., and G. H., their executors, 
administrators, and assigns, that they, the said C. D., £. F., 
and G. H., or some or one of them, their or some or one of 
their executors, administrators, and assigns, paying the yearly 
and other rents, royalties, and payments hereinbefore re- 
spectively reserved or made payable, at the several days and 
times hereinbefore appointed for payment thereof, and 
observing, performing, fulfilling, and keeping all and 
singular the covenants, provisoes, conditions, stipulations, 
and agreements in these presents observed, mentioned, and 
contained respectively, which on the lessees' parts ought 

(a) See Roe dem, Bamfard v. Hayky^ 12 East, 444. 
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to be observes performed, and fulfilled, paid, and kept 
respectively, shall and may peaceably and quietly have, 
hold, use, occupy, possess, and enjoy the said mines, pits, 
and premises hereby demised together with the several 
powers, liberties, privileges, matters, and things hereby 
respectively granted, for the term hereby granted, (deter- 
minable as aforesaid,) without any denial, hinderance, or 
interruption of, from, or by the said A. B., his heirs or 
assigns, or any person or persons claiming by, from, or 
under him or them, or by, from, or under his or their 
Penalty upon acts, means, consent, or procurement: And for the due 

performance of all and every the covenants, stipulations, and 
agreements, by and on the parts and respective behalfs of 
the said C. D., E. F., and G. H., their heirs executors, ad- 
ministrators, and assigns, in these presents contained, they, 
the said C. D., E. F., and G. H., for themselves jointly, and 
their heirs, executors, and administrators, and each of them 
severally, for himself, his heirs, executors, and administrators, 
bind themselves and himself unto the said A. B., his heirs 

and assigns, in the sum of Z. of lawful current money 

of England, to be recovered as liquidated damages; {a) and 
that it shall be sufficient for the said A. B., his heirs or 
assigns, to give these presents in evidence, in any of her 
Majesty's courts of record, to recover the same, (b) In 

WITNESS, &c. 



lessees. 



COVENANTS. ' 

What Covenants run with the Land. 

A covenant is said to run with the land when either the liability to 
perform it, or the right to take advantage of it, passes to the assignee of 
the reversion. A covenant is said to run with the reversion "when either 
the liability to perform it^ or the right to take advantage of it, passes to 
the assignee of the reversion. 



(a) See ant^, vol. iii. p. 104. 

(b) Where several persons took a lease of mines for the purpose of 
working them in partnership, and the managing partner became in- 
debted to the concern, his interest in the partnership is in the first place 
applicable to satisfy his debt to the concern. Fereday v. Wightwick, 
I lly. & Moo. 45. ; S. C. I Taml. 250. 
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• There are three relations at the Common Law which may exist be« 
tween the lessor and lessee^ tod their respective assignees : — 

First, Privity of Contract This is created by the contract itself, 
and subsists for ever between lessor and lessee. After the lessee has 
assigned OTer thi9, privity is not destroyed, although the privity of 
estate is destroyed and takes effect in the assignee. 

Secondly, Privity o/EHate, which subsists between the lessee or his 
assignee in possession of the estate, and the assignee of the reversioner. 

TlAndly, Privity of Contract and Eitate, which both exist where the 
term and reversion remain in the original corenantors. 

A fourth relation was created by the stat 32 Hen. 8. c* 84., viz. a Pri~ 
vity of Contract in respect of the Estate, as between the assignees of the 
reversion and the lessees or their assignees. This statute did not transfer 
any privity of contract depending upon personal covenants to the as- 
signee of the reversion, nor does it in fact create any privity of estate, 
but it annexes or rather creates a privity of contract between those who 
have privity of estate ; that is, it annexed to the reversion such coye- 
nants only which concerned the land itself as to repair, but not to pay a 
sum of money at common law ; the covenant did not pass by the assign- 
ment of the rerersion because it was a mere personal contract. 1 Saund. 
238.; 3 Mod. 336.; Thrale v. Cornwall, 1 Wils. l65. : see Spencer's 
Case, post, p. 31. Lord Coke considered that an assignee of the 
reversion could maintain an action of covenant for rent at the common 
law, for the rent goes with the reversion ; and so by consequence the 
covenant also. Athowe v. Homing^ 1 Rep. 81. And Mr. Justice 
Batlby, in Vyvyan v. Arthur, 1 Bam. & Cress. 410., expressed himself 
of the same opinion in some cases ; but in most cases such an action 
cannot be maintained. To take the benefit of the statute there must be 
a privity of estate between the parties. 

In WM V. RusseU (3 Term Rep. 393., post, p. 50. ), where a mortgagor JTM 

and mortgagee made a lease, in which the lessee's covenants were only with ▼. 

the mortgagor and his assigns, and the assignee of the mortgagee brought R^ueU. 
an action against the lessee for breach of covenant in the lease, Lord 
KsNTON said it was extremely well- settled at common law, without 
referring to the stat. 32 Hen. 8. c. 34., that covenants whid^ run with 
the land will pass to the person to whom the land descends. And that 
statute enacted for the benefit of the grantees of reversions, that they 
should have the like advantages against the lessees, their executors, &c. 
by entry for non-payment of the rent, and should have and enjoy all 
and every such advantages, benefits, and remedies, by action only, for 
not performing other conditions, covenants, or agreements contained in 
the leases, against the lessees, as the lessors or grantors had. The statute 
also contains a clause, giving the lessees the same remedy against the 
grantees of the reversion which they might have had against their 
grantors. Therefore, under this statute, the grantees or assignees stand 
in the same situation and have the same remedy against their lessees as 
the heirs at law of individuals, or the successors (in the case of corpo- 
rations), had before the statute. It becomes, therefore, necessary to 
inquire whether this action of covenant could have been maintained by 
the heirs of the person from whom the plaintiff derives her title. It 
was stated, his lordship said, that Stokes was only a mortgagor, who had 
parted with his whole term to the mortgagee ; and the declaration goes 
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on to state that the whole interest which was vested in him he had 
transferred to the mortgagee. Therefore^ in point of law^ his lordship 
could not conceive how this covenant^ made with Stokes, can he said to 
run with the land ; for Stokes is stated in the declaration to have no 
interest whatever in the land, and yet hoth the implied covenant, arising 
from the <' yielding and paying/' and also the express covenants, are en- 
tered into with Stokes. It is not sufficient that a covenant is concerning 
the land, hut in order to make it run with the land, there must he a 
primty ofettaie between the covenanting parties. But here Stokes had 
no interest in the land of which a court of law could take notice, though 
he had an equity of redemption, an interest which a court of equity 
would take notice of. These, therefore, were collateral covenants. And 
though a party may covenant with a stranger to pay a certain rent in 
consideration of a benefit to be derived under a third person, yet such a 
covenant cannot run with the land. But even supposing that these 
covenants had been entered into (not with Stokes but) with Webb (the 
mortgagee), who had an interest in the land, the subsequent transaction 
which is stated in the declaration puts an end to this question. It appears 
that the person entitled to the reversion of the ninety^nine years' term 
(the mortgage term), expectant on the determination of the eleven years' 
term created by the lease, afterwards acquired in her own person the 
absolute inheritance of the land, in consequence of which the reversion 
attendant on the lease granted to the tenant no longer existed. Another 
estate totally different arose by the extinguishment of the intervening 
estate. Moore, 9^., is very applicable. There a person made a lease for 
one hundred years, and the lessee made an under lease for twenty years, 
rendering rent, with a clause of re-entry ; afterwards the original lessor 
granted the reversion in fee, and the grantee purchased the reversion of 
the term ; and it was held, that the grantee should not have either the 
irent or the power of re-entry, for the reversion of the term to which 
they were incident was extinguished in the reversion in fee. And though 
this case was only determined at the assizes, yet it was afterwards recog^ 
nised in the Court. His lordship then said that, considering these are 
covenants entered into with a stranger, that do not run with the land ; 
considering also that the rent is incident to the reversion out of which the 
term is carved, and that that reversion is gone ; with all the inclination 
which the Court had to support the action, — that it cannot be supported. 
Rule by Lord Thus establishing this ruky that there must be a privity of estate be- 
Kcnyon. tween the covenanting parties, to make a covenant run with the land. 

(See Thome v. Woohornbe, per Lobd Tentbrden, S Bam. &Adol. 591.) 
Explained by Sir Edward Sugden, in observing upon this rule, says, " What Lord 
Sir K. Sugden. Kenyoiv decided was this, that a lessee could not make covenants, 

entered into by him with a stranger, (run with the land, although by 
their nature they properly would run with it ; for there was no question 
about their running with the reversion, as there was none vested in the 
covenantee, who was a mortgagor without any estate, the legal reversion 
upon the lease being vested in the mortgagee, by whom, in conjunction 
with the mortgagor, this lease was granted. The rule, therefore, denies 
to a lessee the power to charge the assignee of the lands with cove- 
nants entered into with a stranger^ however directly relating to the 
lands." (2 Vend. & Pur. 469*) And in a 'subsequent case {Stokes v. 
Huiseil, 3 Term Rep. 678.), where Stokes, the mortgagor^ brought cove- 
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nant against the leasee^ the C&urt expressed their clear opinion that Stoker 
was entitled to recover ; and Lord Kenton observed^ that the conse- 
quence of their opinion in WM v. Ru^tell, yrhen they held that these 
corenants^ not being made with the person who had £A# legal estate, did 
not run with the land) and that the assignee of the mortgagee could not 
maintain an action on the covenants (and with the legality of which 
judgment they were perfectly satisfied)^ was^ that these must be con- 
sidered as ofvenantM in gross, and that of course the mortgagor might 
maintain an action upon them. See also 2 £ast^ 580.^ 1 Hen. Black. 
362., 3 Barn. & AdoL 59K 3 Co. 23 a. 

In Spencer's case, 5 Co. 18 a. (see 1 Smith's Lead. Ca. 22.; Speneer*» case, 
Wilm. Op. 344.)^ it was held that the statute 32 Hen. 8. c. 34. extends 
only to covenants that run with the land, and not to collatersl cove- 
nants. That statute does not continue the contract as between the 
lessor and the lessee ; it only continues the contract as annexed to the 
estate. This is the leading case, and is referred to in all cases where 
the question arises, whether a covenant runs with the land or with a 
particular reversion. 

Spekceb and his Wifb brought an action of covenant against Clabk, 
assignee to J., assignee to S. The case was, Spencer and his wife de- 
mised a house and land (in the right of his wife), to S. for twenty-one 
years, by which indenture S. covenanted for him, his executors and 
administrators, with the plaintiffs, that he, his executors, administrators, 
or assigns, would build a brick wall upon part of the land demised. S. 
assigned over his term to J., and J. to the defendant ; and for not making 
of the brick wall, the plaintiff brought the action of covenant against 
the defendant as assignee ; and after many arguments at the bar, these 
points were unanimously resolved by the whole Court, and many dif- 
ferences taken and agreed concerning express covenants, and covenants 
in law, and which of them would run with the land, and which of them 
are collateral, and do not go with the Isnd, and where the assignee shall 
be bound without naming him, and where not ; and where he shall not 
be bound, although he be expressly nsmed, and where not. 

1. When the covenant extends to a thing in esse^ parcel of the de- When a cotc- 
mise, the thing to be done by force of the covenant is quodatnmodo ^^^^ ^^ ^i^ 
annexed snd appurtenant to the thing demised, and shall go with the ^^^ ^^"^ ^°^ 
land, and shall bind the assignee although he be not bound by express ^ ^ "^^ 
words : but when the covenant extends to a thing which is not in being 

at the time of the demise made, it cannot be appurtenant or annexed to 
the thing which hath no being : as if the lessee covenants to repair the 
houses demised to him during the term, that is parcel of the contract, 
and extends to the support of the thing demised, and therefore is 
fuodammodo annexed appurtenant to houses, and shall bind the assignee, 
although he be not bound expressly by the covenant : but in the case at 
bar, the covenant concerns a thing which was not in esse at the time of 
the demise made, but to be newly built after, and therefore shall 
bind the covenantor, his executors or administrators, and not the as. 
signee, for the law will not annex the covenant to a thing which hath 
no being. 

2. It was bbsolvbd, that in this case, if the lessee had covenanted 
for him and his assigns, that they would make a new wall upon some 
part of the thing demisedi that forasmuch as it is to be done upon the 
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laud demised, that it should bind the assignee; for although tlie cove- | 

nant doth extend to a thing to be newly made, yet it is to be made upon ' 

the thing demised, and the assignee is to take the benefit of it^ and i 

therefore shall bind the assignee by express words. So on the other i 

side, if a warranty be made to one, his heirs and assigns, by express 
words, the assignee shall take benefit of it, and shall have a Wdrrantia 
Charts, N. B. 1 F. 35. & 9E., 2 Garr de Charters, 30. 36 E. 3. ; 1 Garr, 
4H. 8.; Dyer, 1. But although the covenant be for him and his 
assigns, yet if the thing to be done be merely collateral to the land, 
and doth not touch or concern the thing demised in any sort, there 
the assignee shall not be charged, as if the lessee covenants for him 
and his assigns to build a house upon the land of the lessor which is 
no parcel of the demise, or to pay any collateral sum to the lessor, or 
to a stranger, it shall not bind die assignee, because it is merely col- 
lateral, and in no manner touches or concerns the thing that was 
demised, or that is assigned over ; and therefore, in such case, the as- 
signee of the thing demised cannot be charged with it, no more than 
any other stranger. 
Lease of per- 3. It was resolved, if a man leases sheep or other stock of cattle, 

aonal goods. or any other personal goods for any time, and the lessee covenants for 

him and his assigns at the end of the time to deliver the like cattle or 
goods, as good as the things letten were, or such price for them ; and 
the lessee assigns the sheep over, this covenant diall not bind the as- 
signee, for it is but a personal contract, and wants such privity as is 
between the lessor and lessee, and his assigns, of the land in respect of 
the reversion. But in the case of a lease of personal goods there is not 
any privity, nor any reversion, but merely a thing in action in the per- 
sonalty, which cannot bind any but the covenantor, his executors, or 
administrators, who represent him. The same law, if a man demise a 
house and land for years, with a stock or sum of money, rendering rent 
(Dean of Windsor v. Gover, 2 Wms. Saunders, 301.; Gardiner v. Wil- 
liamson, 2 Bam. & Adol. 336.) : and the lessee covenants for him, his 
executors, administrators and assigns, to deliver the stock or sum of 
money at the end of the term, yet the assignee shall not be charged with 
this covenant ; for although the rent reserved was increased in respect 
of the stock or sum, yet the rent did not issue out of the stock or sum, 
but out of the land only ; and, therefore, as to the stock or sum,* the 
covenant is personal, and shaU bind the covenantor, his executors, and 
administrators, and not his assignee. And it is not certain that the 
stock or sum will come to the assignee's lands, for it may be wasted, 
or otherwise consumed or destroyed by the lessee ; and therefore the law 
cannot determine, at the time of die lease made, that such covenant 
shall bind the assignee. 

4. It WAS BE80LVED, that if a man makes a feofiVnent by this word 
dedi, which implies a warranty, the assignee of the feoffee shall not 
vouch : but if a man makes a lease for years by this word concessi or 
demisi, which implies a covenant, if the assignee of the lessee be evicted, 
he shall have a writ of covenant : for the lessee and his assignee hath 
the yearly profits of the land, which shall grow by his labour and in- 
dustry, for an annual rent ; and therefore it is reasonable, when he hath 
applied his labour and employed his cost upon the land, and be evicted, 
(whereby he loses all,) that he shall take such benefit of the demise 
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and grants as the first lessee mighty and the lessor hath no other pre« 
judice than what his special contract vrith the first lessee hath hound 
him to. 

5. Tenant by the courtsby^ or any other who comes in in the Tenant by the 
po9ty shall not youch (which is in Ueu of an action). But if a ward be courtesy, 
granted by deed to a woman who takes husband^ and the woman dies^ 

the husband shall vouch by force of this word grant, although he comes 
to it by act in law. So if a man demises or grants land to a woman for 
years^ and the lessor covenants with the lessee to repair the houses 
during the term^ the woman marries and dies^ the husband shall have 
an action of covenant^ as well on the covenant in law on these words 
(demise or grant) as on the express covenant. The same law is of 
tenant by statute-merchant^ or statute-staple^ or elegit of a term^ and he, 
to whom a lease for years is sold by force of any execution^ shall have 
an action of covenant in such case as a thing annexed to the land^ 
although they come to the term by act in law, as if a man grants to les- 
see for years, that he shall have so many estovers as will serve to repair 
his house, or as he shall bum in his house, or the like, during the term, it 
is as appurtenant to the land, and shall go with it as a thing appurte- 
nant, into whose hands soever it shall come. 

6. If LESSEE FOR YEARS coveuants to repair the houses during the Lessee for 
term, it shall bind all others as a thing which is appurtenant, and years, 
goeth with the land in whose hands soever the term shall come, as well 

those who come to it by act in law, as by the act of the party, for all 
is one having regard to the lessor. And if the law should not be such, 
great prejudice might accrue to him ; and reason reqidres that they, 
who shall take benefit of such covenant when the lessor makes it wi^ 
the lessee, should, on the other side, be bound by the like covenants 
when the lessee makes it with the lessor. 

?• It was RESOLVED, that the assignee of the assignee should have an Assignee of an 
action of covenant, so of the executors of the assignee of the assignee, assignee, 
so of the assignee of the executors or administrators of every assignee ; 
for all comprised within this word (assignees), for the same right which 
was in the testator, or intestate, shall go to his executors or adminis- 
trators : as if a man makes a warranty to one, his heirs and assigns, the 
assignee of the assignee shall vouch, and so shall the heir^of the assignee ; 
the s|iroe law of the assignee of the heirs of the feofiee, and of every 
assignee, to every one of them shall have a writ of Warrantia Charta, 
(see 14 E. 3. Garr. 33. ; 38 R. 3. 21. ; 36 E. 3. Garr. 1. ; 13 E. 1. 
Ckirr» 93.; 19 E. 2. Ckirr. 85.,) for the same right, which was in the 
ancestor, shall descend to the heir in such case without express words 
of the heirs of the assignees. 

Observe, reader, your old books, for they are the fountains out of 
which these resolutions issue ; but, perhaps, by these differences, the 
fountains themselves will be made more dear and profitable to those 
who will make use of them. For example (Co.Litt.384. 1 RoU, 520, 
521.; Br. Covenant, 5.; Statham Covenant, 3.) in 42 E. 3. 3. 
the case is, grandfather, father, and two sons. The grandfather was 
seised of the manor of D. whereof a chapel was parcel ; a prior, with 
the assent of his convent, by deed covenanted for him and his successors, 
with the grandfather and his heirs, that he and his convent would sing 
all the week in his chapel, parcel of the said manor^ for the lords of the 
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said manor and his serrants^ &c. The grandfather did enfeoff one of 
the manor in fee^ who gave it the younger son and his wife in tail ; and 
it was a^judged^ that the tenants in tail^ as terretenants^ (for the elder 
brother was heir^) should have an action of covenant against the prior^ 
for the covenant is to do any thing which is annexed to the chapel which 
is within the manor, and so annexed to the manor^ as it is there said. 
And FiNGHDEN related, that he had seen it adjudged that two co- 
parceners made petition of land^ and one did covenant with the other 
to acquit him of suit, which was due^ and that coparcener to whom the 
covenant was made did alicn^ and the suit was arrear i and the feoffee 
brought a writ of covenant against the coparcener to acquit him of the 
suit ; and the writ was maintainable, notwithstanding he was a stranger 
to the covenant, because the acquittal fell upon the land ; but if such 
covenant were made to say divine service in the chapel of another, there 
the assignee shall not have an action of covenant, for the covenant in 
such case cannot be annexed to the chapel ; because the chapel doth not 
belong to the covenantee, as it is adjudged in 2 H. 4. 6. B. But there 
it is agreed, that if the covenant had been with the lord of the manor of 
D. and his heirs, lords of the manor of D. and inhabitants therein, the 
covenant shall be annexed to the manor, and there the terretenant shall 
have the action of covenant without privity of blood ; vide 29 £• 3. 48., 
and SO E. S. 14. Simpkin Sifnean'a case (Co. Litt. 384 a.), where the 
case was, that the Lady Bardolf, by deed, granted a ward to a woman 
who maried Simpkin Simeon, against whom the Queen brought a writ 
of right of ward, and they vouched the Lady Bardolf, and afterwards 
the wife died, by which the chattel real survived to the husband (and 
resolved that the writ should not abate), the vouchee appeared, and said, 
'* What have you to bind me to warranty ? ** The husband showed how 
that the lady granted to his wife, before marriage, the said ward ; the 
vouchee demanded judgment for two causes. 

1. Because no word of warranty was in the deed ; as to that it was 
acUudged that this word (grant), in this case of grant of a ward (being 
a chattel real), did import in itself a warranty. 

2. Because the husband was not assignee to the wife, nor privy. 
As to that it was adjudged, that he should vouch, for this warranty, 
implied in this word (grant), is in case of a chattel real so annexed to 
the land, that the husband who comes to it by act in law, and not as 
assignee, should take benefit of it. But it was resolved by Wbay, Chief 
Justice, and the whole Court, that this word {concesH or demin), in 
case of freehold or inheritance, doth not import any warranty ; 1 1 H. 
6. 41. aec., vide 6 H. 4. ; 12 H. 4. 5.; I H. 52. ; 25 H. 8. ; Cove- 
NANT Br. 32. 28 H. 8. ; Dyer, 28. ; 48 E. 3. 22. ; F. N. B. 145. c. 146 
and 181.; 9 Ehz.; Dyer, 257.; 26 H. 8. 3.; 5 H. 7- 18.; 32 H. 
6. 32.; 22 H. 6. 51.; 18 H. 3. Covenant SO.; Old N. B. Cove- 
nant, 46 H. 3. 4. ; 38 E. 3. 24. See also Congham and King*n case, 
Cro. Car. 22., and 32 Hen. 8. c 24. 34. 

It has been said that there were, even at common law, some cove- 
nants which ran with the reversion. Mr. Serjeant Williams, in T^urshy 
V. Plant, 1 Wms. Saund. 240. n. 3. says, *' the better opinion seems to 
36 Hen. 8. c. 34. y^^^ ^jj^^ ^g assignee of the reversion could not bring an action of cove- 
nant at common law ;" but it is given by the staL of 36 Hen. 8. c. 34., 
which, after reciting among other things, " that by the common law no 
stranger to any covenant could take advantage thereof but only such as 
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were parties or priTies thereunto^" proceeded to enact, " that all per- 
sons and bodies politic, their heirs, successors, and assigns, having any 
gift or grant of the king of any lands or other hereditaments, or of any 
reversion in the same, which belonged to any of the monasteries, &c. 
dissolved, or by any other means come to the king's hands, since the 
4th day of February, 1535, or which at any time before the passing of 
this act belonged to any other person, and after came to the hands of 
the king, and all other persons being grantees or assignees, to or by the 
king, or to or by any other persons than the king, and their heirs, ex- 
ecutors, successors, and assigns shall have like advantages against the 
lessees, their executors, administrators, and assigns, by entry for non- 
payment of the rent, or for doing waste or other forfeiture, and by action 
only for not performing other conditions, covenants, or agreements ex. 
pressed in the indentures of leases and grants against the said lessees and 
grantees, their executors, administrators and assigns, as the said lessors 
and grantors, their heirs or successors, might have had." 

Section 2. enacted, " that all lessees, and grantees of lands, or other 
hereditaments for terms of years, life or lives, their executors, admini- 
strators, or assigns shall have like action and remedy against all persons 
and bodies politic, their heirs, successors and assigns, having any gift or 
grant of the king, or of any other persons of the reversion of the said 
lands and hereditaments so letten, or any parcel thereof, for any con- 
dition or covenant expressed in the indentures of their leases, as the 
same lessees might have had against the said lessors and grantors, their 
heirs and successors." 

Although the words of this act are very general, and, taken literally, 
would comprehend every covenant expressed in the lease, yet it seems 
settled, that it extends only to covenants which touch and concern the 
thing demised, and not to collateral covenants. See WMy.MumhU, 
anU, p. 29* > 1 Inst. 215 6. It is also settled^ that an assignee of part 
of the reversion, e, g. for years, is an assignee within the meaning of 
the act (1 Inst. 215 a., Kidwelly v. Brand, Plowd. 72*) i '^^ ^ '^'^ ^ 
the assignee of the reversion in part of the land, as far as covenants are 
concerned {Twyman v. Fickard, 2 B. & A. 105.), though he is not so for 
the purpose of availing himself of the conditions, for they cannot be ap- 
portioned by the act of the party : see Dampor's case, 4 Co. 11 9* A grantee 
of the reversion in copyhold lands is an assignee within the meaning of 
the statute (Ohver v. Cope, S Lev. 326. ; Skinner, 305. ; S. C. Whitton 
V. Peacock, S Myl. & K. 325.); and where lands were devised to A. for 
life, remainder to B. for life, with power to A. to make leases ; and A. 
made a lease to C, and died during the term demised, it was held that 
B. should sue upon the covenants. Isherwood v. Oldknow, 3 Mau. & 
S. 382. '' The question," said Lb Blanc J., '' is — It the plaintiff an 
aeeignee f He is the person next in remainder to the person granting 
the lease : true, he is not assignee of the lessor — he is assignee of the 
devisor. But I take it to be clear, that the lease must be considered as 
emanating from the person who creates the power, and that it derives 
its force and authority from him. The argument is, that he cannot 
have this action, because he must be assignee of the person of the lessor 
or grantor. But he is the assignee of the person who, in the eye of the 
law, is the lessor ; because the person empowering the tenant for life 
to grant the lease is, in the eye of the law, the lessor. The doctrine of 

D 2 



liherweod 
Oldknow. 



36 Leases. 

WhiHoek't ca$e. LoBD CoKE^ in Wh%thck\ case^ entitles the Court to say^ upon prin- 
ciple^ that this plaintiff was the assignee of hiro^ who^ in contemplation 
of the law^ was the lessor^ and that as such he is entitled to this action. 
Both the benefit and burden of covenants^ therefore^ now run with the 
reversion from assignee to assignee^ in the same manner that they ran 
at common law from assignee to assignee of the land. In order^ how- 
ever, that the covenants may continue available for the benefit of the 
reversioner^ he must continue to be seised or possessed of the same re- 
version to which the covenants are incident ; for if it should be merged 
by his becoming the owner of some other reversion in the same land^ 
the covenants are altogether gone. Thus^ in Moor Q^,, a person made 
a lease for 100 years, the lessee made an underlease for twenty years, 
rendering rent, with a clause of re-entry ; afterwards the original lessor 
granted the reversion in fee, and the grantee purchased the reversion of 
the term. It was held, that the grantee should not have either the rent 
or the power of re-entry, for the reversion of the term, to which they 
were incident, was extinguished in the reversion in fee ; see also Webb 
V. Russeli, ante. One of the consequences of this doctrine was, that 
when the lands were leased with a stipulation for renewal, and the lessee 
accepted a new lease, his remedy for rent, and on the covenants con- 
tained in any undexlease he might have made, were completely gone, 
since the reversion was destroyed to which they were incident To 

4 Geo. 2. c. 28. obviate these evils, stat 4 G. S. c. 28. s. 6. enacted, that in case any 

s> 6. lease shall be surrendered, in order to be renewed, the new lease shall 

be as valid, to all intents, as if the underleases had been likewise sur- 
rendered before the taking of the new lease ; and that the remedies of 
the lessees against their undertenants shall remain unaltered, and the 
chief landlord shall have the same remedy by distress and entry for the 
rents and duties reserved in the new lease, so far as the same exceed 
not the rents and duties reserved in the former lease, as he would have 
had in case such former lease had been still continued. See on the 
construction of this latter provision. Doe d. Polk v. MarchettU 1 B. & 
Ad. 715. ; Smith's Lead. Ca. 28. 
ThuTiby In ThurtbyY. Plant, ante, p. 34., it was also put, " that if a man seised 

in fee make a lease for years reserving rent, and afterwards becomes a 
bankrupt, and the commissioners of bankrupts assign over the reversions 
and rent, there the assignee shall have an action ofddit upon the ftifiity 
of wtaie, and not upon the privity of contract" Mr. Serjeant WiUiam^ 
MilU says (n.f 4>.), the same point seems to be established by the case of MHis 

^\ ^ v. Auriol, 1 Hen. Bkck. 438., 4 Term Rep. 94. For the assignment 

by the commissioners, like an assignment by the lessor himself, destroys 
the privity of contract ; and, again (n. p,), a man will be liable upon 
an express covenant after his discharge under an insolvent act, unless 
there be a special clause therein to relieve him from future payments. 
Doug. 97. Sd edition ; Cotterel v. Hooke, 7 Term Rep. 305., Marks v. 
Upton, So his bankruptcy is no bar to an action upon such a covenant 
for rent accrued after his bankruptcy. 1 H. Black. 443. 445., MiiU v. 

1 & 2 Vict.^ Auru^; 4 Term Rep. 9*. 100. S. C. By the fiftieth section of the 

act for abolishing arrest for debt on mesne process, it is provided that 
the lessor or person i^reeing to make any lease, if the assignees shall 
decline on being required so to do, to determine whether they will or 
will not accept tlie lease, or agreement for a lease, to apply to the Court 
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for Rdief of IntolTent Debtors^ praying that they may either bo accept 
or dellTer up such lease or agreement^ and the possession of the premises 
demised ; and that the Court shall make such order as shall be just^ 
which is made binding on both parties. The Court of Bankruptcy will 
allow an assignee ten days to make his election. Ea^ parte Scott, 
1 Rose, 446. See FoweU v. Lloyd, 1 Younge & J. 427. ; 2 Id. 37^. ; 
Curbie r, Tooke, 1 Mylne & K. 481. ; Morgan v. Rhodes, Id. 435. 
And the same distinction holds against the executors or administrators 
of the lessee for years. For if an executor or administrator assign the 
term, the lessor, in case he has not accepted of the assignee as his 
tenant, he may bring an action of debt in the detinet against the exe- 
cutor for rent incurred after the assignment, upon the contract of the 
testator; and such action being founded upon the contract, may be 
brought in any county. But if the lessor has accepted of the assignee 
as his tenant, he cannot afterwards maintain an action of debt against 
the executor, because the privity of contract is destroyed by the assign- 
ment (Cro. Eliz. 715. Marrow v, Turpin ; S. C, cited in 3 Rep. 24 aJ; 
Walker's case. Moor, 6OO.), though he may still have an action of cove- 
nant upon the express covenant for payment of the rent, and lay the 
venue in any county. And so may the assignee of the reversion, by 
virtue of the sUtute of 32 H. 8. c. 34. Cro. Jac. 521, 522., Brett v. 
Cumberland, So where the lessee has assigned the term, his executors 
or administrators is chargeable in the same manner, and with the like 
diversity as has been just above mentioned, where the executor himself 
has assigned. 1 Sid. 266., HeUier r. Cashbard ; 1 Lev. 127-) S. C. ; 
3 Mod. 325., Coghill v. Freehve. It is true, that Lord Cokk, in 
Walker*9i case, 3 Rep. 24 a,, says it was adjudged in Chaerton v. Sydhall, ^alAer't case. 
that if the executor of a lessee for years assigns over his interest, an 
action of debt doth not lie against him for rent due after the assign- 
ment. And that if the lessee for years assigns over his interest and dies, 
the executor shall not be charged for rent due after his death : for, by 
the death of the lessee, the personal privity of contract as to the action 
of debt in both cases was determined. In answer to which it may be 
observed, Ist, That Popham C. J., in his report of the same case 
(Poph. 120.), says, he was of another opinion : and in Moor, 352., 
Walker \. Harris ; Latch. 262., Iremonger v. Newsam ; and in 1 Show. 
341., FUcher v. Tovey, it is said that no judgment was given. 
2dly, The case may be admitted to be law, if the lessor, after the 
assignment eitlier by the lessee or the executor, accepted of the as- 
signee as his tenant ; for then the lessor cannot bring debt against the 
executor, because the privity of contract was determined by the assign, 
ment, and acceptance of the^signee. But, thirdly, if it were decided 
in that case, either that the assignment itself, without any acceptance 
of the assignee, destroyed the privity of contract ; or that the death of 
the lessee for years, after an assignment of the term by him, without any 
acceptance of the assignee, determined the privity of contract : so that 
the lessor, in either of these cases, cannot maintain an action of debt 
after such assignment, such decision appears not to be well considered ; 
and, indeed, the case of Overton and Sydhall has been frequently denied. 
1 Sid. 166., HeUier v. Cashbard; 1 Lev. 127., S. C; 3 Mod. 325., Cog^ 
hiU V. Freelove; 2 Vent. 209., S.C.; 4 Mod. 76., Fitcher v. Tovey. 
For it is now settled by these cases, that the privity of contract of the 
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testator is not determined by his deaths but th6 executor ehaU be forged 
i0t/A aU hii contraete eo long as he heu aeeets : and therefore he shall 
not discharge himself by making an assignment without the consent of 
the lessor^ but shall still be liable in an action of debt^ as well as cove- 
nant for die rent incurred afterwards ; and so where the testator himself 
has assigned the term in his lifetime^ his executor is chargeable in the 
same manner. 3 Mod. 326. But though covenant lies against the lessee 
upon an express covenant after assignment and acceptance of the as- 
signee^ yet such action does not he against the lessee upon a covenant in 
law, (such as the words yielding and paying, demise, grant, which are 
covenants in law both by the lessor and lessee^) after assignment and 
acceptance of the assignee. I Sidd. 447* ; Sir W. Jones^ 223. ; Bachehur 
V. Crage, 4i Term Rep. QB. ; MUle v. Auriol, note 5. by Mr» Serjeant 
WiUiame. 
^ » The subject received much consideration by Lord Chief Justice 

^^ WxLMOT, in Bally v. Welle, Wilm. Ap. 344., (see poet, 50, 51.,) which 

jTeOf . was an action for a breach of a covenant contained in a lease of tithes, 

which contained thefollowing covenant : — *^ And the said James Whit- 
marsh, for himself, his executors, administrators, and assigns doth 
hereby covenant and agree not to let any of the farmers, now occupying 
the estate at Monkton, have any part of the tithes aforesaid, without 
the consent of the said George Bally in writing first had and obtained." 

James Whitmarsh assigned the lease to the defendant James WeUs, 
who, notwithstanding the above covenant, did let divers farmers, 
occupiers, have part of the tithes without the consent of the said 
G. Bally in writing. 

A verdict being found for the plaintiff, it was moved in arrest of 
Judgment, that an action did not lie against the assignee, for that it is 
a covenant merely personal and collateral, binding the lessee only, also 
that tithes are incorporeal, lying in grant ; and threrefore that such a 
covenant cannot run with them. 

Lord Chief Justiob Wilmot (who classed together the cases of co- 
venants in leasee and covenants with the owner of the fee, where there was 
no particular estate with a reversion) said Spencer's case states all the 
distinctions very clearly. Covenants in leases extending to a thing in 
esse, parcel of the demise, run with the land, and bind the assignee, 
though he be not named, as to repair, &c. And if they relate to a 
thing not in esse, and yet the thing to be done is upon the land de- 
mised, as. to build a new house or wall, the assignees, if named, are 
bound by the covenants ; but if they in no manner touch or concern 
the thing demised, as to build a house on other land, or to pay a col- 
lateral sum to the lessor, the assignee^ though named, is not bound by 
such covenants ; or if the lease is of sheep or other personal goods, 
the assignee, though named, is not bound by any covenant concerning 
them. The reasons why the assignees, though named, are not bound 
in the two last cases are not the same. In the first case it is because 
the thing covenanted to be done has not the least reference to the thing 
demised : it is a substantive, independent agreement, not " quodam 
modo," but " nuUo modo ** annexed or appurtenant to the thing leased. 
In the case of the mere personalty, the covenant doth concern and 
touch the thing demised ; for it is to restore it, or the value, at the 
end of the term : but it doth not bind the assignee, because there is no 
privity, as there is in the case of a realty, between the lessor and lessee 



Leases. 89 

and his aMigns^ in respect of the reTenion : it is merely eoUatend in 
one case^ in the other it is not collateral ; but they are total strangers to 
one another^ without any line or thread to unite and tie them together^ 
and to constitute that privity which must subsist between debtor and 
creditor to support an action. 

To carry the lien of a personal obligation over to an assignee, and to 
make him the object of an action at the suit of a person with whom he 
did not originally contract^ he must^ in all cases where something is to 
be done de novo, be expressly named ; and there must also be a 
privity between the assignee and the person to whom he becomes en- 
gaged ; and the covenant must respect '< the thing leased/' which I 
consider as tiie medium^ creating the privity between diem. The 
<' chose in action^" which of itself is not assignable, loses that property Chose in action 
under those circumstances, and, in a waiting dependent state, follow its not assignable, 
principal, and the assignees of leases become liable to the assignees of 
the reversion, and assignees of reversion become liable to assignees of 
leases : as, where lessor covenant to repair, to renew. Moor, 159» Re- 
versions are bound. Covenants between partners (parceners) to acqut. Covenants 
of suit, run with the land : to perform divine service, within a manori '*®^^^™ P*'^ 
with the lord of that manor, and his heirs, follows the manor, into 
whose hands soever it comes, whether by descent or purchase. Cove, 
nants which run and rest with land, lie for or against assignee at the 
common law, though not named terra trarmt eum ontre: Cro. 
£liz. 552., Hyde v. Dean and Canons of Windsor, The same doctrine^ 
1 Roll. Rep. 359. They stick so fast to the thing on which they wait, 
that they follow every part of it. Cro. Car. 221., Congham v. King y 
Sir W. Jones, 245., Conan v. Kemise, For if lessee assigns twenty 
parts to twenty persons, he may follow the assignee of every part If 
a reversion is broken into parts, the assignee of each part may sue. 80 if 
a covenant relates to the improvement, melioration, and mode of culti- 
vation of the estate, covenant binds an assignee, though not named. 
Cro. Jac 125., Cookson v. Cock. 

AU these cases clearly prove that " inherent " covenants, and such as Inherent cove- 
tend to the support and maintenance of the thing demised, where nanto follow the 
assigns are expressly mentioned, follow the reversion and the lease, let reversion, 
them go where they will. 

Is there any difference between lands and tithes as to the annexation Tithes, 
of covenants ? It is said that tithes are an incorporeal inheritance, and 
lie in grant : that a rent cannot be reserved^ because not open to a dis 
tress : that there is a privity of contract only between the lessor and 
lessee, which neither the lessor nor the lessee can transfer to any other 
person. As to their being incorporeal, unless we consider the covenant 
to be a material substance, and to require some solid body to stand 
upon, it may wait, and be dependent upon an incorporeal as well as a 
corporeal estate. If we embody a covenant, and realise in our own 
minds as we do a castle, it certainly cannot be built in the air, and we 
can have no idea of its existence, independent of land, and detached 
from it : but if we consider a dependent covenant, as it really is, an 
agreement to do, or to omit to do, something which respects the thing 
on which it depends, and to which it relates, and divest our minds of 
sU ideas of matter, a covenant may be annexed and pass with an incor- 
poreal inheritance as well as will a corporeal one : and what is land but 
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tiie profits •£ it? and what is tithe bat the tenth part of the profits 
renewing snnually upon it P The one is a right to take away a tenth 
psrt when it is severed ; the other is a right to take away the other 
nine : they are tangible, visible, and pslpable, and partake of the same 
qnslities, in every respect, as lands themselves. Dyer, 85. b. They are 
so far resUsed by the stat 32 H. 8. that they are to be sued for and 
recovered in the same manner as land, and an ejectment or an assise lies 
for them ; and however unreal or bodyless they might be at the eommon 
law, the act has given them the qualities and property of lands them- 
selves, in point of remedy against an unlawful possessor or disseisor of 
them ; and every reason which applies in justice to passing land cum 
anere, applies to passing tithe in the same manner. 

It has been argued and admitted, that a rent cannot be reserved oat 
of tithe : and Co. Lit. 47* a. ; Dean and Chapter of Windsor v. Gover 
(SSaund. 502.*; aeepost^ P*73.), and the act of 5 Geo. 3. c. 17*^ have been 
cited. But what is the true sense and meaning of that position ? That it 
is not properly a rent, because there is nothing to distrain upon for it 
rentseck could not be distrained for, and yet it is a rent) ; for it is a 
rent where it may be distrained for, as rent reserved by the King, because 
he may distrain upon any lands the lessee has : it does not issue " out 
of" the tithes, but it is a payment *' for " them. Dobitofte v. Curteene 
(Cro. Jac. 452.). If a barn, worth 4^ per annum, and tithe are both 
let together at 100/. per annum, reserving rent, in point of remedy it 
does not issue out of the tithes, but only out of ^' the bam, where a dis- 
tress may be taken : yet the rent reserved is greater, having respect to the 
tithes ;" and, in case of eviction^ there must be an apportionment, whidi 
proves, that in point of '^ render," rent does issue out of the tithes^ 
thongh not in point of '^ remedy." 

It is insisted in Tippin v. Qrowr (Sir Thomas Raymond, 18.) that 
a rent out of tithes appertains to the reversion, for it is a rent though 
not in point of remedy. It was argued e contra ; but counsel, per- 
ceiving the opinion of the Court to be against him, prayed a discon- 
tinuance, which was granted. 
j€wiXt9 COM. JeweltB case (5 Co. 3.) was a lease for life ; and as there was no 

remedy by action of debt for such a rent, the lease was void. Indeed 
it is said at the end of that case, that a lease for years would have been 
so ; but that was extngudicial : and in a subsequent case, Takntine v. 
Denton (Cro. Jac. 3,)^ the law was held to be otherwise. 

The case in 2 Saund. 302. was not determined ; but as far as it 
goes the Court seemed to incline that it was such a rent as would go 
with the reversion, and that the assignee should be obliged to pay it. 

The 5 Geo. 3. c. 17- recites it only as a doubt, and provides for it : 
but before, the law was dear that the rent would go with the reversion ; 
and that an action for debt would lie for rent on the lease for years. 
It always went with the reversion to grantees or heirs at law, and the 
l^al remedy goes along with it. The successor is the same as an heir. 
2 Vern. 423. is only a saying of counsel : it was not said with refer- 
ence to tithe, viz. '^ possibly the assignees might not be liable at law if 
it was an incorporeal inheritance, for they had not privity of estate." 
1 Salk. 198.; Lord Raymond, 322. Grant of rent-charge and cove- 
nant for eigoyment, free from taxes. The question was, if it follow 
the land into the hands of assignee ? Holt, in Salk., thought not ; but 
there was no judgment : and Lord Raymond, with three judges, were 
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of a different opinion against Hdt ; and this is the better opinion^ if 
notice of the covenant repel the right of deducting the taxes : and the 
case of the covenant to acquit of suit from one parcener to another, 
is, in pointy in support of it : Dean and Chapter of Windsor* s Caw 
(5 Co. 24. b.). If lessee coveifant to discharge ]essoi> ^* de omnibus 
oneribuB ordiuariis et extraordinariis, and to repair/' action lies against 



If there is no ^fference between land and tithe^ the only question in 
this case is, whether a covenant, expressly naming the assigns to receive 
the tithe in Idnd, will follow and accompany the lease into the hands 
of the assignee, and bind him to a performance of it. We are of 
opinion that it will ; and if the covenant had not named assigns, it 
might be very plausibly srgued that it would have bound him as effec- 
tually as a covenant to repair, or occupy the estate in any particular 
manner prescribed by the lessor. The covenant '' to repair " clearly Covenant to 
binds an assignee, though not named: and according to Moor, 159*> reimir bindi an 
even to build a wall, though assignees are not named, is an inherent co. *»'gi^^* 
vevenant, and binds them '* by the acceptance of the possession, he makes 
himself subject to all covenants concerning the land, though not to collateral 
covenants and covenants of repair, and of building walls or houses, are co« 
nants ' inherent* in the land, with which the assignees, without special 
words, shall be bound." But it is not necessary to discuss that ques- 
tion, (and Spencers case is contrary,) because the assigns are expressly 
mentioned here : and therefore in a lease of land they would clearly be 
bound by all covenants for the performance of what is to be done upon 
the land : and the case in Cro* Jac» is an authority in point, that cove- 
nants, prescribing how land shall be occupied, would bind the assignees, 
though not named; a mode of occupying the ^' thing let" is so inter- 
woven with the original contract, as to become an essential part of it : 
it is as much a part of the consideration as the rent is ; and therefore 
whenever the contract is assigned, the assignee must take the whole 
contract together. 

What is this covenant but a mode of occupation prescribed by the 
lessor, for the reasons already mentioned ? It is laying down a rule how 
and in what manner the " thing demised*' shall be managed. It shall 
be taken in kind, like a covenant from a tenant for land, not to sell straw 
or dung, or lop trees, or to make ditches or trenches, or do, or omit to do, 
any other act respecting the thing demued: and it is both within the rule, 
and indeed the words of Lord Coke, in the second branch of what he 
lays down in Spencers case: it touches and concerns ''the thing demised " 
most essentially : it extends to the supportatiou of it. For by com- 
manding the tithes to be taken in kind, it averts and protects it against 
its most mortal enemy, a unity of possession. Assigns are expressly 
named ; and here is a reversion in the lessor, and, therefore, a privity : 
and LoBD Coke says, '' the assigns are not bound in a lease of mere 
personality, because there is no privity, as there is in the case of land, 
in respect of the reversion. 

Land and tithe are the same. This covenant may be compared to co« land and tithe 
venants in leases not to assign — cases have been cited to show these are the same, 
collateral covenants : and they certainly are so, and we admit the autho- 
rity of all those cases, viz. Pennant's case (3 Coke, 64.) ; Coliins v. 
SUlye (3 Coke, 64. ; Styles, 265.) ; ^Collateral, James v. Blunch (Moor, 
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■243.; Godbolt^ 120.) The word '^asdgDB" is not in the covenant 
They do not concern or touch the ^' thing demised ;" they are as colla- 
teral as to deliver a horse, or pay a sum in gross. (Hardres^ 88.) A 
mere personalty^ no privity. 

But this is ff covenant of a very different nature and import : a cove- 
nant " not to assign^" has only for its object who shall occupy it ; there is 
Pennanfs caae, nothing to be done in thejland^ nor upon it (See post^ p. 58.) Lord Coke, 

Pennan£^ case. It msy be contrived so secretly that nobody may know of 
it : it is collateral. But this covenant has for its object, not " who" shall 
occupy, but *' how" it shall be occupied : it is to enforce the occupation 
as a tithe : let it go where it will, it shall be enjoyed in the same form^ 
plight, and condition, as it is delivered to the lessee: the covenant 
leaves it quite open, and as a matter of total indifference '' who'* the 
occupier is, provided it is occupied as a tithe, and taken in kind : for 
the covenant, not to let the farmers have the tithe, is nothing more nor 
less than a covenant that they shall be taken in kind, if the fanners 
themselves are not to have them. In another respect it is totally dif- 
ferent : the covenant, not to assign generally, must be quite personal 
and collateral, for it can only sffect the lessee himself, and is so far 
from being meant to reach the assigns, that it is inserted to prevent 
there being any assigns at all : whereas this lease grants the tithes to 
the lessee, his executors, administrators, and assigns, and the covenant 
is only to keep them in esw and in that separate state of existence, 
which they would lose by being blended and confounded with tlie other 
nine parts in the hands of the farmers : and though I admit a covenant 
'^ not to assign generally" is collateral, and collateral covenants not re- 
lating to the thing demised, do not bind the assignees. Yet no case has 
been cited, that a covenant for lessee and his assigns, not to assign to a 
*' particular person," would not bind him ; and I think it would, for it 
falls within every rule laid down by Lord Coke, in Spencer's case. A 
covenant to do any thing upon land de tmvo, as to build, though a colla- 
teral covenant, binds assignees, if named, and will not bind them, unless 
named ; so here^ it relates to the thing, assigns are named, and there 
is privity : but this covenant is more, because it is the guardian of the 
thing demised. 

Suppose, in a lease of land, a covenant for assigns to set out the 
tithes in kind, without making any composition or agreement for them 
with the parson or impropriator; this would be a proper covenant, 
where part is exempt and part not, to prevent an application of pay- 
ment to the whole : would it not bind the assignee, as a regulation of 
the manner in which he would have his farm enjoyed ? This is nothing 
more than that covenant inverted : the one is, ** you shall not give 
money ;" that is, " you shall not take it" The case put is, '' you shall 
pay it in kind : " the present case is, '^ you shall receive it in kind." 

It was said, that by the assignment to a person not within the re- 
striction, it was totally vanished : and Whitchcot v. Foof (Cro. Jac 398.) 
was cited to prove, that if there was a covenant not to alien, except to 
a brother, and an alienation was made to a brother, the brother might 
alien to anybody else. This is rather a strong case, and certainly re- 
pugnant to the intention of the parties, which was to keep the estate in 
the family of the lessee ; but admitting that case to be law, yet it does 
not apply : for the brother being totally excepted, he takes the assign- 
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ment exactly in the tame manner as if there had been no covenant at 
all : whereas the covenant here does not restrain the assignment^ with 
an exception of any particular person, but leaves it open to an assign- 
ment by aD^ subject to such terms as affects the very vital principal of 
the " thing let" in the hands of the lessee himself. 

In the case put, the covenant did not affect the right of assigning to 
a brother in the hands of the lessee : therefore it could not affect it in 
the hands of his assignee : but this covenant bound the lessee : and for 
the reasons and upon the distinctions mentioned, it binds the defendant^ 
his assignee. 

The Court did not think it a mere collateral covenant unconnected 
with the tithe, but a covenant materially and essentially tending to pre- 
serve the '' thing demised," and as such, obligatory on the assignee^ 
and therefore gave judgment for the plaintiff*. 

The recent case of KeppeU v. Bailey (2 Myl. & K. 5170 received a Keppell 
very elaborate discussion upon the same subject ; but the general doC' ▼• 

trins there laid down by Ixyrd Brougham C. cannot be relied upon. In ^ ^^^^ 
that case a joint-stock company had been formed for the construction of a 
railroad called the Trevil railroad, in which five shares were stated to 
belong to Edward Kendall and Jonathan Kendall, their executors, ad- 
ministrators, and assigns, as joint tenants, and which was so declared by 
an indenture executed by the proprietor, dated the l6th August, 1795. 

Edward Kendall and Jonathan Kendall were the lessees of the fur- 
naces called the Beaufort Iron Works, and by the same deed, they did 
" for themselves, their heirs, executors^ administrators, and assigns, 
jointly and severally covenant and agree with the then proprietors of 
such railroad, and their executors, administrators, and assigns, that 
they the said Jonathan Kendall and Edward Kendall, their executors^ 
administrators, or assigns, should from time to time, and at all times 
thereafter, whilst they or any of them should be proprietors or 
lessees or occupiers of the said furnace and works called the Beau- 
fort Iron Works, procure all the limestone which should be wanted for 
the use of the said iron works, or for any new furnace and works there- 
after to be erected by them near the same from the quarry called Trevil 
Quarry, and should cause all such limestone to be carried from the said 
quarry to the said iron works, along or upon the Trevil railroad and 
should also cause all the ironstone or mine which they should have 
occasion to convey from their mine works to their furnace called the 
Beaufort Iron Works, or to such new ftimace, to be carried along such 
part of the railroad as should lie between such mine works and the fur- 
naces ; and also should pay or cause to be paid to the collectors to be 
appointed by the proprietors of the railroad for the time being to receive 
the tolls for the conveyance of goods thereon, a toll of 5d, per ton per 
mile for all limestone, iron-stone, or mine, goods, wares, merchandises, 
and commodities whatever, except stone for building, and a toll of l^e2. 
per ton per mile for all stone for building belonging to them the said 
Edward Kendall and Jonathan Kendall, their executors, administrators, 
or assigns, or any of them, which should be carried or conveyed upon 
the railroad or any part thereof, and so in proportion for any greater or 
less quantity than a ton." The lease of the Beaufort Iron Works was 
assigned to the defendants, who began to construct another railroad to 
other lime quarries ; and on a bill for an injunction to restrain them from 
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using that new railroad^ or any ether raibxyad, except the TrevU ndlroad^ 
the following points were raised and contested in the course of the ar- 
gument : — FiRST^ whether the word *' assigns/' used in the covenant 
of the Kendalls, applied to the assigns of the Beaufort Iron Works, or 
only to their assigns of the railroad shares. Secondly^ whether the 
plaintiffs' remedy^ if any, was not more properly by an action at law 
for damages^ or by a simple bill in equity for an account, without in- 
sisting upon a compulsory performance of the covenant. Flint v. 
Brandon (8 Ves. ISQ,), Barret v. Blagrave (5 Ves. 555.), TiunDLY, 
whether the contract, either as it stood originally, or as it had subse- 
quently, from the change of circumstances, become, was not of so un- 
fair and oppressive a character that it would not be equitable to enforce 
it by injunction. Smith v. Fromont (2 Swan. 330.), Collins v. Plumb 
(16 Ves. 454.), the Duke of Bedford v. The Trustees of the British 
Museum (p. 55^. infrd). Fourthly, whether the contract was not 
ineffectual, if not at law, at all events in equity, upon grounds of 
public policy, and by reason of its operating injuriously in restraint of 
trade. Mitchell v. Reynolds (IP. Wms. 181.), Young v* Timmins 
(1 Crom. & Jer. 331.), CrutweUy, Lye (17 Ves. SS5,\ Jones v. £dL 
ney (3 Camp. 285.), Cooper y. Twibill (Ibid. 286. n.), Holcomby. Hew- 
son (2 Camp. 391.), Doe v. Reid (10 B. & Cress. 849.), Morris v. 
Coleman (18 Ves. 4370i WiUiams v. WiJUams (2 Swan. 253.) Fifth- 
ly, whether covenants like the one in question, inasmuch as they cre- 
ated upon the property a burden which tended to a perpetuity, and 
placed land in a great measure extra commercium, were deserving of 
encouragement or assistance in this Court. Third Report of the Real 
Property Commissioners, p. 54. Sixthly, whether the provision se- 
curing to the shareholders in the railroad a toll o{5d. a ton per mile upon 
the minerals conveyed being double the toll permitted to be charged 
upon the railways belonging to the canal company, was not a violation 
of the letter and spirit of the Canal Act, and a fraud upon the legisla- 
ture, the Canal Company, and the public, and therefore not to be en- 
forced by injunction. Seventhly, whether the covenants entered 
into by the Kendalls did or did not run with the land, so that an action 
could be maintained upon it against their assigns. Spencer's case, 
anti, p. 31. ; Anonymous^ Godb. 120.; S. C. Moore, 243.; BaUy v. Wells, 
antd, p. 38. ; Mayor of Congleton v. Pattison, post, p. 51.; Collins v. 
Plumb, 16 Ves. 454. ; Canham v. Rust, 8 Taunt. 227. ; HaHley v. Pc- 
haU, ] Peakes N. P. C. 131.; the Duke of Bedford v. The Trustees 
of the British Museum, post, p. 51. ; Vyvyan v. Arthur, post, p. 49. ; 
Uxbridge v. Staniland, post, p. 49* ; Case of the Manchester Mills, 

1 Dougl. 222. n.; Holmes v. Buckley, P. Ch. 39.; Brewer v. ITili, 

2 Anst. 413.; Jourdain v. Wilson, post, p. .'iO. ; Vernon v. Smith, 
5 B. & Aid. 1. ; Sampson v. Easterby, 9 B. & Cress. 505. ; S. C. (in 
error), 6 Bing. 644. ; Barclay v. Raine, 1 S. & S, 449- Eighthly, 
whether, assuming the covenant to be inoperative at law or against 
assigns, it might not still be held effectual here, on the ground that the 
notice, which, prior to their purchase, the defendants had received of 
the existence and nature of the covenant imposed ; sn obligation which 
bound them in conscience, and which a court of equity would not suffer 
them to violate. Case of the Steyne at Brighton, unreported ; Fumival 
V. Crew, 3 Atk. 83. ; Treatise of Equity, b. 1. ch. 5. s. 4. ; City of 
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London v. Richmond, Prec. Ch.l56. ; S.C. 2 Vern. 4£1.; and on appeal^ 
1 Bro. P. C. 5X6. Touil. ed. ; Coaing v. Plumb, l6 Ves. 454, ; Third 
Report of the Real Property Commissioner*, post, p. 54 ; Barclay v. Raine, 
ante. 

Lord Brougham C, upon the first pointy appeared to think that it 
could not he invalidated on the ground of perpetuity. Hia Lordship 
said, '* I do not at all douht that the enjoyment of property may he tied 
up, and an illegal perpetuity created hy annexing conditions to grants, 
or hy executing covenants, wherehy whoever happens to he in possession 
shall he restrained from using that which is the sulrject of the grant or 
covenant, in all hut a certain prescribed way, provided always that the 
restraint so constituted is not reserved in favour of some other party 
who may release it at his pleasure ; and, therefore, all such conditions 
and covenants are void if they go beyond the period aUowed by law. But 
if the party for whom the condition is made, or the party covenantee, 
has the entire power of dealing with his interest in the suhject-matter, 
it is an ohvious mistake to treat this as an instance of perpetuity, 
or of any tendency towards perpetuity. Indeed the property, the 
subject-matter of consideration here, is not the estate fettered by the 
condition or covenant; hut the benefit reserved by the condition or 
secured hy the covenant, and upon that there is, hy the hypothesis, 
no restraint at all. And certainly, to take another view, though one 
of the parties interested, the owner of the property subject to the co- 
venant or condition, may be fast, the other is loose, and so quoad all 
taken together, that Is quoad all interested, the property is free. Thus, 
admitting that the owners of an estate could no more be restrained 
perpetually from cultivating it by supplies derived from any but one 
market, or from selling its produce at any but that market, than they 
could he restrained from selling the estate ; and admitting that the one 
would be as much a breach of the rule against perpetuity as the other, 
it would be no such violation ; nor would it in any way defraud that 
rule if the owner of the estate were restrained from buying and selling 
at any market save that belonging to a certain party entitled by grant 
or by covenant to the privilege, and which he might at his pleasure 
vary or extinguish. Upon other grounds, such a restraint may be 
objectionable and void in law, as well as bad in policy, but certainly 
not upon the doctrine of perpetuity, by which it is no more struck at 
than a right of way or other easement, which the owners of one estate 
may enjoy over the close of another. Such easement continues to be 
enjoyed by the owner of the one estate, whoever he may be, over the 
other estate into whose hands soever it may come : so of a rent issuing 
out of an estate, and which may nearly absorb its profits ; no one ever 
deemed this objectionable on the ground of perpetuity. 

'' The easement and the rent are the property in question, and they are , 
free. The party entitled to the tenemenu is interested in the tenements, 
subject to the easement or yielding the rent ; the other has the incor- 
poreal hereditaments connected with the corporeal hereditament of the 
lands : and the circumstance of the land being subject to his rights, 
while he is unfettered in the enjoyment and the disposal of those rights, 
does not either constitute or tend to a perpetuity. I am, therefore, 
clearly of opinion, that the covenant to take the lime at the Trevil 
works, and carry the iron by the Trevil railway^ is not bad on the 
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ground of its tending to a perpetuity^ or constituting a shift whereby 
the rules of law on that head may be evaded. There appears^ at first, 
to be more weight in the objection^ which was also urged^ that cove- 
nants of this description are in restraint of trade. The covenant here 
is not contended to be in general restraint of trade^ which would, beyond 
all doubt^ make it void^ in whatever way the purpose was effected ; 
whether by promise^ or bond^ or without consideration. The restraint is 
only partial^ and then the law will support it ; if^ to use the words of 
Parker C. J.^ in his elaborate judgment in ifxtcheU v. Reynolds (IP. 
Wms. 181.), in the opinion of the Court, whose office it is to determine 
upon the circumstances, it appears to be a just and honest contract." 
In that case the covenantor restrained himself from exercising his trade 
of a baker for five years^ in the premises demised to him for that term 
by the same instrument ; and the Court dwelt on the period of the 
restriction being coextensive with the term as proof of adequate con- 
sideration. 

Upon the question whether the covenants were capable of running 
^ with the Beaufort Iron Works, so as to bind the defendants as assignees 

thereof^ his Lordship said, '^ Assuming that the Kendalls covenanted 
for their assigns of the Beaufort Works, could they^ by such a 
covenant with parties who had no relation whatever to those works, 
except that of having a lime quarry and a railway in the neighbour- 
hood, bind all persons who should become owners of those works either 
by purchase or descent, at all times, to buy their lime at the quairy, 
and carry their iron on the railway : or could they do more^ if the 
covenants should not be kept, than give the covenantees a right of 
action against themselves, and recourse against their heirs and exe- 
cutors as far as those received assets ? Consider the question first upon 
principle, there are certain known incidents to property and its enjoy, 
ment, among others, certain burdens wherewith it may be effected, or 
rights, which may be created, and enjoyed over it, by parties other than 
the owner, — all which incidents are recognised by the law. In respect 
of possession the property may be in one while the reversion is in 
another ; in respect of interest the life estate in one, the remainder in 
tail in a second, and the fee in reversion in a third. So in respect of 
enjoyment, one may have the possession and the fee-simple, and another 
may have a rent issuing out of it, or the tithes of its produce, or an 
easement as a right of way upon it, or of common over it. And such last 
incorporeal hereditament may be annexed to an estate which is wholly 
unconnected with the estate affected by the easement, although both 
estates were originally united in the same owner, and one of them was 
afterwards granted by him with the benefit, while the other was left 
subject to the burden. All these kinds of property, however, all these 
holdings, are well known to the law, and familiarly dealt with by its 
principles. But it must not, therefore, be supposed that incidents of a 
novel kind can be devised and attached to property at the fancy or 
caprice of any owner. It is clearly inconvenient, both to the science of the 
law and to the public weal, that such a latitude should be given. There 
can be no harm in allowing the fullest latitude to men in binding them- 
selves and their representatives, that is, their assets real and personal, 
to answer in damages for breach of their obligations. This tends to 
no mischief, and is a reasonable liberty to bestow ; but great detriment 
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would arue> and much confuBion of lights, if parties were allowed to 
invent new modes of holdings and enjoying real property, and to im* 
press upon their lands and tenemenu a peculiar character, which should 
follow them into all hands, however remote. Every close, every mes- 
suage might thus he held in a several fashion ; and it would hardly be 
possible to know what rights the acquisition of any parcel conferred, or 
what obligations it imposed. The right of way or of common is of a 
public as well as of a simple nature, and no one who sees the premises 
can be ignorant of what all the vicinage knows. But if one man may 
bind his messuage and land to take lime from a particular kiln, another 
may bind his to take coals from a certain pit, while a third may load 
his property with further obligations to employ one blacksmitii's forge 
or the members of one corporate body in various operations upon the 
premises, besides other restraints, as infinite in variety as the imagi- 
nation can conceive ; for there can be no reason whatever in support of 
the covenant in question which would not extend to every covenant that 
can be devised. The difference is obviously great between such a case 
as this ; and the case of covenants in a lease whereby the demised 
premises are affected with certain rights in favour of the lessor. The 
lessor or his assignees continue in the reversion while the term lasts. 
The estate is not out of them although the possession is in the lessee or 
his assigns. It is not at all consistent with the nature of property that 
certain things should be reserved to the reversioners all the while the 
term continues ; it is only something taken out of tiie demise ; some 
exception to the temporary surrender of the enjoyment. It is only 
that they retain, more or less partially, the use of what was wholly used 
by them before the demise, and what will again be wholly used by them 
when that demise is at an end. 

Yet, even in this case, the law does not leave the reversioner the 
absolute license to invent covenants which shall affect the land in the 
hands of those who take by assignment of the term. The covenant 
must be of such a nature as '* To inhere in the land," to use the 
language of some of the cases ; or, '' It must concern the demised 
premises and the mode of occupying them ;" as it is down in others, 
'^ It must be quodammodo annexed and appurtenant to them," as one 
authority has it (C P. Totem v. Chaplin, poH, 50.) ; or, as another says, 
^' It must both concern the thing demised and tend to support it, and 
support the reversioner's estate." Within such limits, restraints upon the 
land demised may be imposed, which shall follow it into the hands of 
persons who are strangers to the contract of lease, and who only become 
privy to the lessor through the estate, which they take by assignment in 
the demised premises. But this is no more than saying, that within 
such linuts the owner of the land may retain to himself and his assignees 
of tiie reversion, a certain control over, or use of, the property which 
remains in himself, or which he has conveyed to those assignees : and 
that he may so retain it into whose hands soever, as lessee, the tempo- 
rary possession may have come. Even he, the continuing owner, is 
confined within certain limits, by the view which the law takes of the 
nature of property : and if beyond tiiose limits he were to imagine a 
stipulation, tiie covenant in which he should embody it would not run 
with the land, but only bind the lessee personally, and his representatives. 

It only requires a little attention to the cases to satisfy us, first, that 
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even where the privity of lessor and lessee esdsts, there are bounds to 
narrow to the province of real covenants^ as would make the one in 
qtiestion lie on the extreme vei^e of it, if it did not fall without it ; 
secondly^ that there can he no doubt of such a covenant being one per- 
sonal, collateral^ or in gross, where there does not exist that^ or some 
other privity of estate, which according to one or two of the authorities 
only, and which I venture no doubt has been held to render real cove- 
venants which would otherwise have been personal ; and, thirdly, that 
those covenants which had been held real, excepting, indeed, such as 
relate to title, would have been deemed collateral had there been no 
privity in respect of reversion or other unity of title. As all these 
propositions are proved or illustrated by most of the cases, there would 
be no convenience in arranging them under these heads : it would only 
lead to repetition ; and, therefore, having stated the propositions as the 
doctrine which may be extracted from them, applicable to this case, 
especially, indeed, but embracing the subject at large, it will be better 
to take die authorities in succession. 

Spencers case (an<^,p. 31.), although the second resolution is somewhat 
ambiguously worded, the rule there laid down is, that the assignee being 
named, shall be bound by the covenant to build on the land demised, 
because he is to take the benefit of it, but that he shall not be bound 
where the covenant is to build on land of the lessor not parcel of the de- 
mise. It is hardly necessary to inquire whether this resolution would 
have supported such a covenant as the present, had that occurred in a 
lease and the action had been brought on the reversion against the 
assignees of the lessee : but assuredly the obligation to carry off the 
produce of a farm or mine by a particular way, and on certain terms, 
must be allowed to have a very different species of annexation to the 
land from the covenant to build upon it. Such a covenant can with 
difficulty be said to be annexed to, and inherent, in the thing demised, 
and certainly is not in support of it. 
Lawrence Lawrence Pakenham'e case^ Y. B. 42 £dw. 3. fo. 3., referred to by 

PakeHham*s Lord Coke (see 2 Sugd. Vend, and Pur. 473.), was an action by the 
feoffee of a manor against a prior and convent upon a covenant with 
Uie feoffor to sing in a chapel, parcel of the manor. It appears from 
the report that it had been a chantry time out of mind : it is not 
stated whether the convent was on the manor, or had lands by grant 
from the lord, but it is admitted both there and in another case 
{Home's case, Y. B. £ Hen. 4. fo. 6. 6.), that the covenant would not 
have run with the land, had it been to sing in a chapel not belonging 
to the covenantee. Upon the former of these cases it may be observed, 
that the covenant was by a corporation, and, consequently, no question 
arose as to its binding the assignee of the covenantor, but only whether 
it ran with land in favour of the covenantee's assignee. There the 
Chief Justice, in the course of the • argument, throws out a remark with 
respect to the plaintiff being, though a feoffee, yet of the blood of the 
covenantee, his grandson, and one who might be his heir. But laying 
these things aside, could it now be maintained that a covenant by the 
purchaser of a messuage within a manor, to exercise any trade then 
beneficial to the lord or his tenant, as continually to keep school, or 
continually to have a blacksmith's or other shop, could be sued upon 
by a pur^aser qf the manor? — nayt more, that such covenant would 
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rvn with the land, though made as in PakenhamV eoMe, by a party or 
corparatum not a purchaser of the messuage ? Nay, as must be con- 
tended, in order to make that case applicable here^ that the lord or hit 
Tendee of the manor could sue any one who might, at any distance of 
time, become, by purchase from the covenantor, owner of the messuage, 
for not exercising therein the stipulated trade ? In a word, will the 
law recognise the devoting a house to this or that trade, and impressing 
upon it, into whose hands soever it may come, the obligation to carry 
on the trade for the benefit of the manor, or of the other property of the 
party covenantee, to whom the house originally belonged ? The law 
cannot do so, without sanctioning the creation of a new species of tenure 
by means of such covenants. 

Usfbridge v, Staniland (1 Ves. sen. 56,), arose upon a covenant in a 
lease : but the opinion of Lord Hardwicke is merely an obiter dictum, 
the covenant on which he decided being held not to run with the land. 
It is not only obiter, but the opinion is faintly stated : — " Had it been 
covenanted,'* said his Lordship, " to grind all the com they should 
spend ground, it might relate to the premises, and running with the 
land, bind the assignees." But he afterwards added, " that setttng all 
this aside, and supposing the assigns to be bound, they were not there 
shown to be assigns." Even^ therefore, in the case of such a covenant 
as he supposes occurring in a lease, and upon a question with the re- 
versioner, this is but a slight authority. Vyvyan y, Arthur (1 B. & 
Cress. 410.) relates to a similar covenant, and must, I think, be allowed 
to go further than any other case of the kind. That was an action of 
covenant by the devisee of the lessor against the personal representative 
of the lessee upon a lease, containing in the reddendum a reservation of 
suit to the lessor's mill, by grinding there aU the com grown upon the 
land demised, which mill the lessor had devised to the plaintiff along 
with the reversion of the land demised. The Court decided that the 
action lay upon the ground; that both the mill and the reversion were 
in the ownership of the assignee of the covenantee. Mr. Justice Bayky 
expressly says, that his judgment is founded entirely upon this unity of 
title ; and Mr, Justice Holroyd adopts nearly the same view r^arding 
the thing to be done as a rent service to the lessor by the tenant. It is 
di£Scult to reconcile this decision with Spencer'n case, and the others 
which hold that the thing to be done must be on the demised premises ; 
and it is equally difficult to avoid a suspicion, that the peculiar nature 
of the thing in question, grinding at a mill of the lessor, had some in- 
fluence upon the Court in supporting the covenant as real. The familiar 
idea of a lord's mill, and of die mill service due from the soke, not un- 
naturally mixes itself with the consideration of such cases, and leads one 
to forget for the moment the origin of that service in the feudal relation 
of the lord of the mill, and the manor and the tenants of the manor. 
Accordingly, the Court speaks of " rent service," and says that this was 
in the nature of such a render. Perhaps cases might be put in which a 
covenant to the lessee would not have been so certainly held real. Sup- 
pose it had been to carry all the cattle or poultry raised on the farm to 
market where the lessor had pickage and stallage all to purchase all doth 
used upon it at the lessor's shop. It is not necessary for supporting 
the view I take of the case at bar to determine whether in a lease such 
covenants would have been collateral, but it would probably have been 
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foand more difficult to hold them real^ as being in the nature of rent 
service, than where the obligation referred to grinding at the landlord's 
mill. 

Sampwn ▼. Etuterby, 9 Bam. & Cresa. 505.,^. C. in error, 6 Bing. 644., 
went upon the assumption, that the lessor had a right to erect buildings 
on the waste, and that, when erected, they became his. The Court 
therefore held the lessees' covenant (or rather impMed covenant, for there 
was none per direetum) to build on the waste, as running with the mine- 
ral demised, because such building was wholly connected with the mines, 
and tended to their support^ the building he was bound to raise being 
a smelting-house. 

In Tatem v. Chaplin, 2 H. Black. 133., a covenant to reside in the 
demised premises during the term, was held to bind the assignees, though 
not named, on the authority of the first and sixth resolutions in Spencer's 
case, being, it was said, quodammodo annexed and appurtenant to the 
thing demised, and plainly tending to support it. Suppose there had 
been no demise and no privity by the reversion, could a covenant to re- 
side in a given messuage bind assignees of a purchaser, and be sued upon 
by the seller of the messuage ? In other words, can a man by a cove- 
nant with a seller of a house bind all who may ever live in that house 
after he shall have sold it, and his vendees sold it over and over again, to 
reside constantly in it P The question answers itself ; (but it also marks 
the distinction between such cases and that of Keppdl v. Bailey, so that 
if this opinion be good law, a purchaser may take ihe benefit, but cannot 
be charged with the obligation of covenants running with the land). The 
like observation arises iipon Jourdain v. Wil«m, 4 B. & Aid. 266,, which 
was a covenant to supply the house demised with water at a given rate ; 
and upon Vernon v. Smith, 5 B. & Aid. 1., where an act of parliament 
had, as it were, connected the covenant to insure with the reveraion, by 
directing the money received from the office to be bestowed on the de- 
mised premises, and upon Bally v. Wells, which was on a covenant by 
the lessee of tithes, not to let the farmers of the parish have any of their 
tithes without leave of the lessor^ who was the parson, the Court held 
this to be a covenant to compel whoever had the perception of tithe to 
take in kind, for the purpose of excluding circumstances that might be 
made the ground of setting up moduses : they considered such a cove- 
nant as only prescribing a mode of managing or occupying the thing 
demised, likened it to an obligation to spend the muck on the land, and 
regarded it as clearly tending to support the estate; but they added what 
is very material for our present purpose — ^' Here is a reversion in the 
lessor, and a privity between him and the assignee." 

In the same spirit Lord Kenyok, when delivering the judgment of 
the Court on the much contested and well considered case of WM v. 
R*i9»eU, ant^, p. S9m distinctly said, -— *^ It is not sufficient that a 
covenant is concerning the land; but, in order to make it run with the 
land, there must be a privity of estate between the covenanting parties." 
Whether he would have held the privity to be sufficient, which existed 
in Fyvyan v. Arthur, by the unity of tide in the lessor s assignee to the 
premises demised, and to the mill where the thing was to be done, it is 
not necessary here to inquire, — at least it may he said that there was, 
in that case, the privity of the reversion. Nor is it, perhaps, very easy 
to reconcile the principle of the latter case with The Mayor efCongletan 
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r. PaUiiony 10 East, 130., where the thing to be done wu upon th<^ 
demised premites^ although the interest to which that thing related was 
not immediately and directly in the lessors. But it is of more importance 
to ohserye, that the present question cannot be determined in favour of 
the covenant binding the assignee^ if that case of The Mayor of Conghtcn 
!• Pattison is law^ which never has been doubted. That was a case 
where^ in a lease of ground with liberty to make a water-course and 
erect a mill, the lessee covenanted for himself, his executors and assigns, 
not to have persons to work in the mill who were settled in other 
parishes^ without a parish certificate ; it was held that the covenant did 
not run with the land and bind the assignee of the lessee. 

This wiU appear more plainly on reference to CoUimon v. Lettsom, 
6 Taunt 224., decided in the Common Pleas, upon the authority of 
that case. The covenant there was by the lessor, owner of lands near 
to premises demised, for himself, his heirs, and assigns, to give the lessee, 
his executors, administrators, or assigns, the pre-emption of that neigh- 
bouring land not demised. The lessor sold both the one parcel and the 
other, and it was held no .breach of the covenant. It is stated that in 
the course of the argument the counsel for the plaintiff abandoned the 
ground that the covenant ran with the premises demised, admitting, 
upon the authority of The Mayor of Congleton v. Pattisony that it was 
collateral : a proposition to which the Court assented. This is not cor* 
rect, for what must have been intended to be said was, that although 
the assignee of the lessor was named, it did not run with the land 
not demised, so as to bind his assignee ; it was not necessary to decide 
the point, nor was it argued, but the opinion of the Court appears to be 
correct (2 Sug. Vend, and Pur. 495. ; and it is not true Uiat counsel 
abandoned the ground, that the covenant ran with the land. (Id. note 2.) 
So, if the case had been reversed, and the lessee had covenanted to 
give pre-emption of other land to the lessor, it follows that the assignee 
of the lessee, though also owner of that other land, would not have 
been bound by the covenant. 

In deciding Bally v. WeUe, anti, p. 38., the Court appears to have felt 
the force of Purfrey's case, Godb. 120., Moore, 245., and they avoided 
it by showing the covenant supported the thing demised, and concerned 
the mode of occupying it It is plain from the manner in which the Chief 
Justice alludes to that case, that he would have found it much more diffi- 
cult to evade its force had he been deciding as the Court was called upon 
to decide in Vyvyan v. Arthur, that a covenant to do something on the 
premises not demised with the produce of the demised premises bound 
the assignee of the lessecj or could be sued upon by the devisee of the 
lessor. 

His Lordship said nothing of the case of the British Museum — The 
Duke of Bedford v. The Trustees of the British Museum (Sug. Vend, 
and Pur. App. No. 23. The case before the Lord Chancellor is reported 
2 Myl. Sc K. 552.), because the point analogous to the present was 
not there determined. Having been furnished with the notes of what 
passed upon the appeal motion in that case, I find that Lord Eldok 
carefully guarded against being supposed to give any opinion on the 
question whether the covenant ran with the land. The decision turned 
upon another view of the case which prevented the question from 
going to a court of law^ as the Vice-chancellor had directed ; but I 
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have reason to believe that^ upon the question whether the covenant ran 
with the land, the opinion of at least some of the common law judges 
was in the negative. No such opinion, however, could have been ex- 
pressed from a judicial view of Uie case, because, although a case was 
directed by the Vioe-Chancellor, it was stopped by Lord Eidon, and 
the bill was dismissed, so that the case never reached a court of law. 
(2 Sug. Vend, and Pur. 499.) 

It is unnecessary to go into the discussion of the covenant in brewers' 
cases, to take beer only at the lessor's brewery. I am not aware of any 
decision having ever authorised the position that such a covenant binds 
the assigns of the lessee. Lord Kjbnton having occasion to mention 
the subject at NiH Prius in Hartley v. PehdU, 1 Peake N. P. C. 131., 
said it was a question of some nicety, but he was not called upon to de- 
cide it. In Doe v. iSetd, 10 B. & Cress. 849*, the learned Judges, as 
far as they handle the question, seem to think that such covenants do 
not run with the land. Lord Tentsrden apparently guards himself 
against being supposed to hold that they do ; and Mr. JuHice Bayley, 
upon the question whether the covenant did or did not run with the 
land, expr^sly says, — ** I think it would be very difficult to show that 
Tlie Mayor of Congleton v. Pattison does not govern this case." As the 
law at present stands, I have no hesitation in saying, that whoever would 
make sure of the benefits of such a covenant must provide against assign- 
ment without licence, which may enable him to renew the covenant with 
the assignee of the lease. 

A careful examination of the authorities then confirms the view which 
his Lordship said he had set out with taking of the subject upon prin- 
ciple, and shows that there would be considerable difficulty in holding 
such a covenant as the one in question to run with the land, even if there 
existed between the original parties to it, the covenantor and covenantee, 
that privity which the enuring right of reversion creates between the 
lessor or his assigns, and the assigns of the lessee, that the cases taken 
altogether and sifted, are adverse to such a covenant being real and in- 
herent even in that case of privity ; but that where no such privity can 
be pretended to exist, as in the .present instance, the covenant is plainly 
collateral, and binds not the assignees. 

If such would.be its construction at law, does the notice which the 
purchaser had of its existence alter the case in this court, upon an appli. 
cation for an injunction ; or would it, upon the application of a oo- 
relative and co-extensive nature for a specific performance ? Certainly 
not. The knowledge by an assignee of an estate that his assignor had 
assumed to bind others than the law authorises him to afiect by his con- 
tracts, had attempted to create a real burden upon property, and un- 
known to the principles of the law, cannot bind such assignee by 
affecting his conscience : if it did, then the illegality would be of no 
consequence; and however wild the attempt might be to create new 
kinds of holding, and new species of estate ; and however repugnant 
such devices might be to the rules of law, they would prove perfectly 
successful in the result, because equity would enable their authors to pre- 
vail, nay, not only to compass their object, but to obtain a great deal 
more than they could at law, were their contrivances ever so accordant 
with strict legal principle. This Court would be occupied in compelling 
persons, by way of injunction and decree^ to perform covenants which 
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the law repudiated^ and for the breach of which no damages could ever 
be recovered. 

A case like this bean no analogy to the ordinary case of a purchase 
with notice of a prior agreement by the vendor to sell the premises to 
another. Such a purchaser has done an unconscientious act, or at least 
made himself accessory to the unconscientious act of his vendor in sell- 
ing another man's property^ and therefore his bargain cannot protect him 
against the prior claim, but that of which he there had notice was the 
legal and valid act of Uie vendor ; whereas, that of which the assignees 
here had notice was their assignor's covenant, affecting to bind the 
land on which by law it could not operate. Observe how this would 
apply to all assignments of leaseholds. Every assignee of a lease has 
notice of the lessor's covenants, consequently no covenant, how absurd 
soever, could be made by a lessee that would not of necessity run with 
the land in equity into* whose hands soever the land might come ; and 
all the decisions that have been made by the courts with respect to such 
covenants being collateral or in gross, would be of no avail, because, 
though no damages could be recovered for the breach of them, yet the 
performsnce of them could be enforced against every assignee of the 
term as a party necessarily fixed with notice. So a person who had 
conveyed land, and subjected it to covenants in the hands of vendee, 
could at once make sure of those burdens, following it into the hands of 
all holders to whom it might pass by taking the precaution of notifying 
the covenants in some effectual though easy manner, — as by publication 
in some place near the premises where the purchaser must needs observe 
the announcement. Sib Ebward Suoden observes, — <' It would not . 
be prudent to rely upon such an announcement as notice. (2 Vend, and 
Pur. 504.) This Court will never interfere by way of injunction, or 
in any other more direct manner, to enforce such covenants when satisfied 
that they could receive no support or countenance at law." 

Sir Edward Suoden, in observing upon this case (2 Vend, and Pur. 
502. kut Ed.) says, — " The general doctrine laid down in this case 
cannot be relied on : it is altogether new, and if it were to be acted upon, 
such an agreement as that in Keppell v. Bailey could not be enforced in 
equity even between the parties, because it ought, according to the opinion 
expressed bind only to the extent of damages ; and if the purpose was 
unlawful, or had a tendency opposed to public policy, of course it could 
not be enforced in equity, even between the parties diemselves ; and yet 
(if there had been no other objection) it would have been an ordinary 
equity to have granted an injunction at the suit of either party in 
Keppdl V. Bailey to enforce the covenant." The learned Judge thought 
the objection, that it tended to a ])erpetuity, did not exist upon general 
grounds ; but his subsequent opinion rendered it unnecessary to consider 
that point ; for if the covenant did not in any manner affect the land, 
the question did not arise. It is better not to lay down any universal 
principle upon this point. '* Equity," as Lord Nottingham said upon 
another occasion, ^' will know when to stop where the mischief is apparent. 
It is abundantly proved that equity will not interfere where there would 
be no damage to the plaintiff, or where the change of circumstances 
would render it inequitable to do so. There is no danger of inconve- 
nience arising from the tenures of property by the cautious administra- 
tion in these cases of equitable relief." 

£ 8 
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Sm Edward Sudden proceeds to take a very elaborate Tiew of the 
judgment of Lord Brougham in Keppely. Bailey , id. pp. 501— 506.^ 
and concludes, *' My anxiety is only to examine the important legal 
principles laid down in the above case upon the case itself; there- 
fore I shall merely suggest to the learned reader, that the agreement 
(independently of questions upon the Railway and Canal Act) was a 
legal one^ and the effect of it was to bring the business of the flimaces 
partially into the stock of the sub-railway company^ * whilst the then 
owners^ their executors^ administrators, or assigns, should be proprietors 
or lessees, or occupiers of the furnaces.' To this there could be no ob- 
jection, and as the purchaser bought with notice, and could have per- 
formed the obligation, he was bound to do so ; and to abstain from 
making a new railway, in order to avoid the necessity of using the 
old way. And beyond the general principles of a court of equity 
there was this further ground, that the purchaser left his vendor ex. 
posed to an action for a breach of the covenant, of which he had notice, 
and which he alone was enabled to perform. See 5. Mod. 374., City 
ofLonion v. Ridhmondj Free. Cha. 156., 2 Vem. 241. There were odier 
points in the case to which I do not advert, which, in the opinion of 
the Court, rendered it unnecessary to decide the points which we have 
been considering, and a question might, perhaps, have been raised upon 
the necessity of the unity of title to the railway shares and furnaces." 
The opinions expressed by Lord Brougham in Keppel v. Bailey, must 
also be entertained with reference to all the previous authorities. 

In MilnesY, Branch, 5 M. & 8. 411., the Court seemed to have held, 
that a covenant could not run with the land, unless the conveyance of 
it was made by the covenantor. In that case, J. B., being seised in fee, 
conveyed to the defendant, and J. J., their heirs and assigns, to 
the use that J. B., his heirs and assigns, might have a rent out of the 
premises, and subject thereto ; to the use of the defendant in fee, and 
the defendant covenanted with J. B., his heirs and assigns, to pay J.B., 
his heirs and assigns, the rent ; and to build, within a year, one or more 
messuages on the premises, for securing the rent. J. B., within a year, 
demised the rent to the plaintiffs for 1000 years. It was held, that 
these covenants would not be for the plainti£%, either for non-payment 
of the rent or not building the messuages ; and the Court expressed a 
clear opinion, that a covenant could not run with rent in the lands of an 
assignee. One ground was, that there was neither privity of contract 
nor privity of estate : the rent was reserved out of the original estate. 
It was, in fact, a conveyance in fee to certain uses, one of which was 
that the grantor shoidd receive a rent, so that the rent arose out of the 
estate of the feoffors ; it was therefore not a grant of the owner by the 
fee, and the covenant was a covenant in gross. See Randall v. Bigby, 
4 Mees. & Co., ISO., eedqu, Brewster v. Kidgell, 12 Mod. l66., by Holt 
C.J'; nee post, p.6l . ; see also Wilm ., ant^, Canham y.Rust, 8|Taunt. 227- ; 
Mayor v. Steward, 4 Burr. 24S9. ; Sampson v. Easterhy, antd, p. 50. ; 
Pitt V. Williame, 5 Adol. & Ell., 855. ; Stokes v. Russell, 3 Term Rep. 
678. ; Riddell v. Riddell, 7 Sim. 529- ' 

Third Report The Real Property Commissioners in their third Report (p. 52 . ) observe, 
of the Real that expressions found in some books would lead to the opinion that, in 
Property Com- considering this class of covenants, with reference to the benefit of them, 
missioners. ^^^ ^ ^ distinction between those cases where the covenantor is a party 
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by whom the esUte is or hu been oonyeyed and those in which he is a 
stranger to the estate. They say ibey think the authority of Lord 
CoKB (Co. Litt^ 324. b.) on this point sufficient to warrant them in 
disregarding this distinction ; but as the doubt aeemed to have prevailed 
extensively^ it might be proper it should be negatived by legislative 
declaration. 

They also^ in examining the law as it respects covenants between Covenants be. 
parties in the relation of landlord and tenant, or lessee and reversioner^ tween Land- 
observe, the authorities (Year Book, 42 Ed. 3., 3. ; Co. Litt. 384.; 5 Co. ^-o*"* ^^ 
Rep, 17*) lay down, first, that in order to make a covenant run strictly ^'^^'^' 
witii the land) so as to bind the assignee, or give him the benefit with- Rules. 
out his being named, it must relate directly to the land, or to ''a thing 
in existence, parcel of the demise ;" secondly, that where it respects a 
thing not in existence at the time, but which, when it comes into ex- 
istence, will be annexed to the land, the covenant may be made to bind 
the assigns by naming them, but will not bind them unless named ; and, 
thirdly, that when it respects a thing not annexed, nor to be annexed, to 
the land, or a thing collateral, or in its nature merely personal, the co- 
venant will not run, that is, it will not bind the assignee, nor pass to 
him, even though he is named. 

These rules appear to have been originally laid down with reference 
to leases; but authorities are not wanting in which they have been 
treated as applying equally to cases not involving the relation of landlord 
and tenant. They are usually laid down as constituting the whole of 
the settled law on this subject, and appear to apply equally, whether 
they considered the burthen, or whether they considered the benefit of 
covenants. 

First, As to covenants in cases where the relation of lessee and^rever- 
sioner subsists between the parties. 

They divide them into, — i- 

1. Covenants entered into by the lessee. 

2. Covenants entered into by the lessor. 

And again, in oonsideimg eadi of these branches, they distinguish 
between, first, the burthen, and, second, the benefit of the covenants. 

As to the Burthen of Covenants entered into by the Lessee, 

Most of the covenants entered into by lessees fall within the two What coye- 
former of the above rules. Covenants to pay rent, to keep existing »*"^ ^ ^i*^ 
buildings and fences in repair, or to observe particular modes of oulti- 
vation, are all covenants of the first dass ; they run with the land, and 
bind the assignee whether named or not Covenants to erect buildings 
on the demised lands, to plant trees, &c. are, in well drawn leases, made 
binding in like manner, by the assigns being named in them. (5 B. & 

A. 1.) 

In many cases, however, covenants of the third dass are entered into 
by lessees ; as for instance, covenants to haul coals to the lessor's house, 
or grind com at his mill, to buy or sell stock on a farm at a valuation, 
&c. &c., and in these the assignee cannot be bound even though named. 
(1 B. & C. 410.) 

It appears to us that these distinctions are little else than artificial. 
They lead to subtleties, and in our opinion may be usefully abolished ; 
and with reference to leases, and ihe covenants entered into by the 
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lessees^ we think it should be enacted that all such covenants, of what- 
ever nature and for whatever purpose^ unless an intention to the con- 
trary be expressed^ or is to be inferred from the instrument, should be 
binding on every assignee of the term. 
^ There would be no iigustice in such an enactment, because it must 

always be in the power of the person who takes tlie assignment of a 
lease previously to ascertain its contents. 

It is the practice to make every successive assignee, where his prede- 
cessor is liable to the covenants in the lease, bind himself to perform all 
such covenants; but this practice, although it has the effect of making 
every one in his turn liable, is open to the objection of doing this, not 
only by a circuitous and inconvenient mode> but by a mode which fre- 
quently fails. 

It is obviously just as respects the landlord, that every one who takes 
the benefit of the lease should be bound to him for the performance of 
the terms on which it is granted. 

As to the Benefit of Covenants entered into by the Lessee, 

It has been observed by an eminent living Judge, that '^ an action 
[of covenant] at the suit of the assignee of the reversion, is maintainable 
in some cases at common law ; in others, under the statute 32 H. 8., 
c. 34;." (1 B. & C. 414.), and from other observations which fell from 
the bencli in the same case, it may be inferred that such covenants as 
were of a nature to run strictly with the land, according to the dis- 
tinctions already adverted to, were those to the benefit of which the 
assignee was entitled at the oonmion law ; this would reduce the opera- 
tion of the statute to covenants of the second of the three classes above 
mentioned. It has not been held to extend to such as are merely col- 
lateral. There is some ambiguity in the language of the statute, which 
renders it difficult to determine what was the exact length to which it 
was then deemed necessary for the legislature to interfere, and to which 
the enactment was intended to extend, and accordingly the construction 
of it has been a subject frequently discussed* 

In a modern case lands were by a wUl limited to A. for life, with 
the usual power to grant leases, with remainders over ; A. made a lease 
under the power, in which the lessee covenanted with A., his heirs and 
assigns, for payment of the rent, and to keep the premises in repair ; 
A. died, after which the remainder-man, under the settlement, brought 
an action of covenant, and it was held, that the plaintifF could maintain 
such action as assignee of the reversion. (3 M. & S. 382.) 

The reasoning on which the Court in that case proceeded was, that 
the lease, being created under the power, took effiect as if it had been 
created by will, and consequently the testator might be considered as 
the lessor, and the remainder-man, claiming a portion of his estate, as 
an assignee vnthin the statute. It was agreed that he was not assignee 
of the tenant for life, the hand which executed the lease ; but it was 
considered that he was an assignee of the estate out of which the lease 
proceeded. 

An early authority (8 Rep. 70.), relied on in the case now under dis- 
cussion, had settled that, in a similar case, the remainder-man could 
maintain an action of debt upon the reddendum clause, and that he could 
have done so if the rent had been reserved yearly during the term, Icav- 
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ing the law to mtke the distribution without an express resenration to 
any person (toftioft ^ Court said wtu tke most dear and sure way). As 
it is also clear that an implied covenant arises upon the reddendum, this 
last authority may be thought to have established that an action of co- 
venant for rent was maintainable by the remainder-man^ so that the 
decision in Isherwood v. Oidknow may be considered as an authority 
applicable to other express covenants. 

Therefore they proposed that either at common law or under the 
statute^ an assignee of the reversion is entitled to the benefit of all cove- 
nants entered into by a lessee with the lessor^ his heirs and assigns^ 
provided such assignee be owner of the reversion immediately expectant 
on the term, and provided the estate he has be the same estate^ or de- 
rived out of the same estate^ which, or a portion of which, the lessor 
had at the time of granting the lease. 

As every lease, speaking practically, is granted to take effect out of the 
estate of the lessor or by virtue of a power, the owner of the reversion has 
in every case a remedy for the breach of every covenant, capable in its na. 
ture of running with the land. 

But that in like manner ss the burthen of every covenant entered into 
by the lessee, without distinction, ought to be binding on his assignees, the 
benefit of it ought to be transmissible to the assigns of the reversion, and 
we therefore propose, that in this case, as in the former, the existing dis- 
tinctions shall be abolished. 

As to the Burthen of Covenants entered into by the Lessor. 

The only express covenant entered into by lessors which can be Lessor's core- ' 
considered universal, is the covenant for quiet enjoyment ; and this is a nants. 
covenant entered into rather for the protection of the covenantor, and to 
restrict the implied covenant which would arise out of the mere words 
of demise, than for the benefit of the lessee. Occasionally, however, 
there are covenanto importing a more extensive obligation ; but very 
seldom any others than such as relate to the land demised; and in 
those cases the burthen seems, under the law, as it now exists, to run 
with the reversion, and to bind the grantee or assignee. 

But with reference to covenants not relating to the land, it appeared 
that they ought, as a general rule, to be made to run so far as to bind the 
assignee or grantee of the reversion to the extent of the vslue of the 
reversion. Such covenanto might be reasonably considered as part of 
the consideration for the rent ; and it is a sound maxim that he who 
tekes the benefit ought also to bear the burthen. The lessee or his 
assignee is entitled to have them performed, and of course ought to 
have the best means of enforcing the performance of them against those 
who claim from him the benefit for which the covenants were the con- 
sideration. 

There would, however, be an objection to make such covenanto bind 
beyond the value of the reversion, because it is obvious that devisees and 
others frequently become seised of the reversion, without having the 
means at the same time of knowing the obligations imposed by the lease. 
In such cases, all that justice can require is, that the reversioner should 
be bound to the value of the reversion. Besides, to declare him bound 
beyond that, would be to impose on him a greater degree of liability 
than is imposed by the common law on the heir of the covenantor, and by 
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the statutes S & 4 W. & M. c. 4« and 1 W. 4. c. 47o on bis devisees^ for 
both those classes of representatives aie bound only to the extent of the 
assets they may derive from the ancestor or testator^ and of course the 
reversion most be the only assets which the assignee of it^ as such, will 
derive from the covenantor. 

They proposed, therefore^ that every covenant in a lease (whatever its 
subject-matter may be) entered into on the part of the lessor, which, in 
the event of his death, would be binding on bis heir and devisee, under the 
statutes of W. & M. and W. 4., should^ unless an intention to the contrary 
be expressed, or necessarily inferred from the instrument, be binding 
on all persons daiming as grantees or assignees of the reversion, either 
at common law or by virtue of the statute of 32 H. 6, c. 24., in the ssme 
manner and to the same extent only as the heir and devisee would be 
bound. 

There is always that species of connection between the landlord and 
tenant which must exclude the danger of surprise or want of notice. 
The lessor preserves, or ought to preserve, a counterpart of the lease, 
which may be delivered to every successive grantee of the reversion ; 
and where this precaution has not been used, the purchaser of an estate 
subject to a lease, having notice of the fact, is enabled to require that 
the nature and extent of the covenants which it may contain on the psrt 
of the lessor should be shown. 

In most cases where the reversion shall have become divided amongst 
different persons, effectual remedy can only be obtained against such 
persons by suit in eqidty. It may be proper expressly to give such re- 
medy, and to provide that, as between the grantor or lessor, and those 
who take the reversion under him, the latter should be primarily liaU^ 
in the absence of any declaration to the contrary. 

Ai to the Benefit qf Covenants entered into on the part qf the Leaeor, 

It seems to result from what they had already proposed with respect 
to the burthen of covenants entered into by lessees, that the benefit of 
all covenants entered into on the part of lessors, where an intention to 
the contrary does not appear, should run with the land, so aa to entitle 
the assignee to maintain an action for the breach of them. 

It sometimes happens, where the immediate reversion on a lease is a 
term, or other particular estate, that it becomes merged in some other 
estate in the same land ; and where that is the case, not only the benefit 
of the covenants, but the rent, and all remedies for it are lost They 
thought the law in this respect should be altered, and that it ought to 
be enacted, that where a merger of the immediate reversion takes place, 
it should have the effect of transferring the rent and covenants, and all 
remedies to the person in whose estate the reversion merges. 
Covenant not Leases often contain a covenant on the part of the lessee that he wifl 
to assign. not assign, or that he will not underlet the premises without the consent 

of the lessor. (Bee ant^, p. 42.) 

This, like all other covenants, is usually accompanied by a condition 
for re-entry on breach of it ; and most of the cases in which the pecu- 
liar circumstances we are about to notice have been discussed, have been 
cases of questions arising on the condition. It will be convenient to 
consider the whole subject together. It is probable that at some remote 
period the interest of a lessee waa considered personal to himself, but as 
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sueh interarta came to be of Tilue^ they were soon conaidered of the 
nature of peraonal eatate. The period at which they became aaaignable 
is remote^ for caaea on the liability of assigns under covenanta are to be 
found early in the year hooka. When thia important atep waa gained 
on the part of leaaeea^ it waa to be expected that leaaora would aeek to 
protect themaelvea^ by inaerting atipulationa auch aa we are now adirert- 
ing to. But the jealouay which alwaya prevailed in our law againat al« 
lowing reatrainta to be impoaed on alienation, led to the diacouragement 
of thia kind of reatriction^ and it waa accordingly decided (4 Co. Rep. 
119.) that when, under a condition reatraining aaaignment without 
licenae, a licenae had been once given, the condition waa determined ; 
and the law ia the aame with reapect to a covenant to the like effect^ 
although there aeema to be no reason why auch a covenant or condition 
should not be held to run with the land, and be binding from time to 
time on auch peraona aa might become aaaigna of the lease, with the 
conaent of the landlord, according to the view taken by that eminent 
Judge 8ir W. Grant, in a modem caae. (12 Vea. jun. 511.) 

Upon whatever principle the doctrine of Dumpars case waa founded, 
it became the aettled law ; and although great Judgea have diaapproved 
of it (14 Vea. 173.), no one haa ventured to overrule it, and it baa been 
productive of much inconvenience and expenae, and not a little litiga- 
tion. 

In Ireland, by the atatute 7 O. 4. c. 29* (commonly called the Sub-^ 
letting Act), the law in thia respect ia altered ; and it ia enacted by 
section 1. that where landa are let by leaae or inatrument containing a 
condition or covenant, prohibiting aaaignment or sub-letting, no act of 
the leasor shall amount to a waiver of the benefit of auch condition or 
covenant, but that auch leaaor, &c. ahall be entitled to recover the land, 
under the condition or damagea for the breach of covenant, unleaa it be 
proved that the particular aaaignment or aub-letting waa with hia ex- 
preaa conaent ; and by aection 4. it ia enacted, that an actual waiver by 
the landlord in one particular inatance ahall not be deemed to be a gene* 
ral waiver, or to extend to any other breach of covenant than that to 
which the waiver ahall expresdy relate. 

There can be no doubt that in the majority of the caaea in which thia 
covenant ia inserted in leaaes, the operation of the rule of law ia a 8ur« 
prise on both partiea to the contract. They auppoae that the reatriction 
will be binding upon the tenant for the time bdng, and that the land- 
lord'a conaenting to a change of the person who ia to fill the tenancy 
will not alter the terma upon which the tenancy waa created. It ia 
alao contrary to the intereata of both partiea ; aa to the landlord, this is 
obvioua ; and aa to the leaaee, it ia hia interest that the reatriction ahould 
continue, becauae aa hia liability for payment of the rent and per- 
formance of the covenanta will, notwi^atanding hia aaaignment, laat 
throughout the term, it ia a aecurity to him againat the conaequences of 
that liability that the landlord ahould retain the power of preventing 
the indiacriminate aaaignment of the demiaed property. Again, the 
practical operation of the rule is, to occasion great inconvenience to him ; 
for the landlord cannot be adviaed to grant a licenae to asaign ; he may 
indeed accept a surrender of the leaae, and grant a new lease to the 
propoaed aaaignee, but by ao doing he loaea hia remediea againat the 
original leaaee. It haa been conaidered that the object may be attained 
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by the indirect process of creating a new oorenant and condition agains 
assignment ; but this process^ if efibctual^ is neither convenient nor 
generally well nnderstood in practice. In some cases the landlord 
refuses his consent^ in others he imposes onerous terms ; and the lessee 
who has contracted to assign without a view to these difficulties^ is 
exposed to the risk of being obliged either to r^inquish his contract or 
to submit to concessions in order to obtain its completion. 

It has not been decided that this doctrine applies to any other cove- 
nant or condition than that agsinst alienation (1 Ves. & B. 191.)^ but it 
would seem to be equally applicable on principle to covenants and con- 
ditions restrictive of carrying on particular trades^ or converting lands 
ft'om pasture to arable^ and to all covenants and conditions by which 
the license or consent of the lessor is made requisite for doing any 
particular act. 

They proposed that in every case where by the terms of a covenant or 
condition contained in a lease^ the lessee shall be restricted from assign, 
ing the term, or underletting the premises, carrying on any trade, or 
altering the tillage, use, or management of the demised premises, or 
doing any other act without the license or consent of the lessor, and 
where such license or consent shall have been once given to authorise 
an assignment, or any other act falling within the restriction, the covew 
nant or condition, and all provisos or agreements consequent upon it, 
shall not be considered to be thereby wholly released or dispensed with, 
but shall be deemed (except in that particular instance, and to the 
extent of that particuLur license or consent) to be continuing obligations 
in the same manner as any other covenant, proviso, or agreement con- 
tained in the lease. 

It is held that covenants and conditions in restraint of assignment are 
not binding on assignees in bankruptcy, or under the acts for the relief 
of insolvent debtors, or in cases of sale by the sheriff under writs ; but 
whether the effect of this doctrine is to discharge the covenant or con- 
dition altogether, or whether it continues binding on purchasers from 
such assignees or from the sheriff, is a point which has been little dis- 
cussed. The argument in all these cases has been the same, namely, 
that the assignment is made in the discharge of a duty imposed by 
the law. 

It may be urged that a landlord should not lose a benefit which he 
has care^ly stipulated for, on account of an alteration in the circum- 
stances of his tenant. But then it is to be remembered that the landlord 
may protect himself by additional stipulation, and it may with reason 
be thought that the protection of creditors who have trusted their 
debtor, in reliance on his apparent property, ought to be a paramount 
consideration, and more especially as the insolvency of the debtor may 
have been occasioned wholly or in part by expenditure in improving the 
leasehold property, and as there is no room to suppose that the landlord 
would in general be injured by an assignment to a person paying a 
valuable consideration, and taking the lease subject to all the covenants 
contained in it. 

After much consideration, therefore, they proposed that it should be 
declared that sales by assignees in Bankruptcy, or under the Insolvent 
Debtors* Act, or by the sheriff under process of execution, are not 
breaches of covenants and conditions not to assign, but that purchasers 
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taking assignments from assignees, sherifiT, executors, or administrators, 
shoald become liable to such covenants and conditions as well as to all 
others in the lease. 

A coyensnt to renew {Doe v. Haiey, 12 East, 4S9'), or to obtain a Coyenanto to 
renewal (Simfmn v. Clayton, 4 Bing. N.C. 758, see anU, p. Sg.), runs ^^^^ i *<>?»'- 
with the land, and yet a covenant by a lessee of a public-house to buy ^^^^^i-^ 
all his beer of the lessor appears to be considered as not running with the tration. 
land.(iraW^y.PeAa//,PeakesCo. 131.; Doe y.Reid, lOBam. & Cress. 
849.) A covenant in a lease to refer to arbitration does not run with 
the land. (Gray y. Cuthbertson, 1 Selw. N. P. 485.) 

A covenant to insure property toithin the Wis of mortality (14 G. 3. 
c. 78., the Building Act,) runs with the land {Verrum v. Smith, 5 Bam. 
& Aid. 1.) ; but eleetehere, and there is no provision for the appUca* 
tion of the insurance money, it is a mere personal covenant, and will 
not bind an assignee of the lessee. The Court of Equity will not relieve 
against a forfeiture for breach of this covenant. ( White v. Warner, 
2 Mer. 459* ; see Doe dem. Pitt v. Sherin, 3 Camp. 134.; Doe dem, 
Pitt V. Laming, 4 Camp. 73. ; Doe dem. Flower ▼. Peck, 1 Bam. & 
Adol. 428. ; Doe dem. Knight v. Roe, Ry. & Moo. 343. ; Digl^ ▼. 
Atkinfon, 4 Camp. 275. 

Upon Lord C. J. Holts opinion in Brewster v. KidgeU (1 Ld. 
Raym., 3170> >^ Sugd. Vend, snd Pur. vol. ii. p. 486. last ed. 

The grant of a lease does not make all the covenants in it ran with 
the land, nor is that operation affected by the stat. of Hen. 8.; but if 
the covenants from their own nature would run with the land, then 
there is a privity of estate to support them as such, and the statute 
gives the benefit of them to assignees of the reyersion. 
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XII. 



Lease hy Tenant for Life, without Impeachment of 
Waste, Exception of Timber^ Mines and Minerals. 

THIS INDENTURE, made the day of , be- 

tween A. B. of the one part, and C. D. of the other part 
Whereas by'indentnres of lease and release dated respec- 
tively the day of — , the release being made between 

the said A. B. of the first part, E. F. of the second part, 
G. H. of the third part, and I. K. of the fourth part, and 
purporting to be a settlement made In contemplation of a 
marriage then intended, and which was afterwards duly 
solemnised between the said A. B. and the said E F. his pre- 
sent wife, the messuages, lands and hereditaments hereinafter 
described, and intended to be hereby demised, were granted, 
bargained, sold, released and confirmed, or otherwise well 
and sufficiently conveyed and assured unto the said G. H. 
(in his actual possession then being by virtue of the bargain 
and sale therein referred to) and to his heirs ; to the use of 
the said A. B. and his assigns during his life without impeach- 
ment of waste (a) with divers remainders over. And in the 



(a) A tenant far life of coal mines, but not without impeachment ofumste, 
may open new pits or shafts for working an old vein of coals : diis was 
determined in Cluvering v. Clavering, 2 P. Wms. 389., where the de- 
fendant was tenant for life, but not without impeachment of waste ; the 
plaintiff was the remainder-man in tail, and in these lands there were 
several mines of coals, which were open before the defendant, the tenant 
for life, came to tbe estate, and the tenant for life opened the earth in 
several places, but (as it was said) with design only to pursue the old 
vein of coals ; and the plaintiff moved for an injunction to stay the de- 
fendant from opening the earth in any new place. 

Jlellier LoBD CHANCELLOR KiNQ said, — '* This was determined in the 

V. great cause of Hellier v. Twiford, m which his Lordship was counsel, 

Twiford. and Yras tried at the assizes in Devonshire before Mr. Justice Powel. 
There it was proved by witnesses to be the course of the country^ and a 
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said indenture of release it was provided and agreed, that it 
should be lawful for the said A. B., at any time or times dur- 
ing the term of his natural life, by any deed or deeds under 
his hand and seal, to demise or lease all or any part of the 
said messuages, lands, tenements, hereditaments and premises, 
with their and every of their appurtenances, to any person or 
persons for any term or terms of years not exceeding twenty- 
one years, to commence and take e£Pect in possession, and 
not in reversion, remainder or expectancy, so as in every 
such lease or leases there be reserved and made payable 
during the continuance of them respectively the most and 
best approved yearly rent that can be reasonaj^ly had or ob- 
tained for the same, without taking any sum or sums of 
money or other thing whatsoever by way of fine or income 



practice well known in those parts among the miners^ that any person 
having a right to dig in the mines may pursue the mine, and open new 
shafts or pits to follow the same vein ; and that otherwise the working 
in the same mines would he impracticahle^ because the miners would be 
choked for want of air^ if new holes should not be continually opened 
to let the air into them ; and the same vein of coal frequently runs a 
great way^ and (as the Lord Chancellor expressed it) the same mine 
of coals was very knowable, and easy to be discerned ; besides that^ to 
stop the working might be the ruin of the colliery for ever ; and in the 
present case, it appeared that there was a fire-engine kept by the tenant 
for life of these mines^ which carried off the water^ without which the 
mines would be lost ; and the working of this fire-engine cost forty or 
fifty pounds a week." 

It was objectedi that these mines were not opened when the settle- 
ment was made. 

Sed per cur, : ^' It seems as if the tenant for life may work all mines 
which were lawfully opened by the precedent tenant in tail^ that subse- 
quent to the settlement ; " and the ii^unction was refused. See Co. 
iiitL 53. 6. and 54. b, Campbell v. Leach, Ambl. 740.^ is often quoted as 
an authority that such a tenant for life cannot open a new mine^ but 
this case specifically avaidi the question. Db Grey^ C. J., in giving 
judgment says^ *' As to the unopened mines we need give no opinion, 
for it is agreed that no new mines have been opened. As to open 
mines, the party (tenant for life, but not without impeachment of waste) 
may do all necessary acts." See also Saunders' case, 5 Rep. 12, Whit- 
field V. Bewit, 2 P. Wms., 240., in which case Lorj> Maoolesfield 
said, A. having only an estate for life, subject to waste, he shaU no more 
open a mine than he shall cut down the timber trees ; and, upon a re- 
hearing. Lord Kino, C. was of the same opinion. See RoU v. Lord 
SomerviHe, 7 Eq- Ca. ab. 759., pi. 8. ; Garth v. CotUm, 3 Atk. 751. 
1 Vis. 524, Hargreaves, note Co. Litt. 2. 218. b. 
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for or in respect of such lease or leases, and so as none of the 
said lease or leases be made dispunishable of waste by any 
express words therein contained, and so as in every such lease 
or leases there be contained a clause of re-entry for nonpay- 
ment of the rent or rents to be thereby reserved, and so as 
the lessee or lessees in such lease or leases respectively make, 
seal and deliver counterparts of such lease and leases. Now 
THIS INDENTURE WITNESSETH, tliat in Consideration of the 
yearly rent hereinafter reserved, and of the covenants and 
agreements hereinafter contained on tlie part of the said 
C. D., his executors, administrators, and assigns, to be paid, 
observed and performed, he, the said A. B. hath demised 
and leased, limited and appointed, and by these presents doth 
demise and lease, limit and appoint unto the said C* D., his 
executors, administrators and assigns, together with all the 
appurtenances thereto belonging, except and always reserved 
unto the said A. B., his heirs and assigns, and the person or 
persons for the time being who shall be entitled to the rever- 
sion and inheritance in possession of the said messuages, lands 
and hereditaments hereby demised, expectant upon the de- 
termination of the term hereby granted, all and all manner 
of timber and other trees now growing, or which at any time 
during the continuance of this demise or lease shall stand, 
grow, or be in or upon the said demised land and premises, 
or any part thereof, with full and free liberty, power and 
authority to and for the said A. B., his heirs and assigns, and 
such other person or persons as aforesaid, and his and tlieir 
servants, agents and workmen, on foot or on horseback, at his 
and their will and pleasure to come into and upon the said 
demised premises, or any part or parts thereof, as well to view 
the said trees and wood then standing upon the said demised 
premises, as also to fell, lop, top, cut down, stock up, hew, 
saw, square, cord and charcoal the same upon a convenient 
part or parts of Uie same premises, and to make a saw-pit or 
saw-pits for sawing thereof, and thereupon to get, dig and 
take turves, earth, sand and other materials necessary for 
charcoaling thereof, and with horses, waggons, carts and car- 
riages, to have, take and carry away the same to and for his 
and their own use and benefit, making reasonable satisfaction 
to the said C. D., his executors, administrators or assigns for 
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any damages he or they shall sustain thereby, as well as reason* 
able satisfaction for trespasses for the timber to be fallen upon 
the said premises; And also except (a) and always reserved 



• (a) Exceptions of this natore were fully explained by Batlet J. 
in the Earl of Cardigan ▼. Armitaffe, 2 Bam. & Cress. 206. ; and the 
distinction between an exception and a reservation clearly shown. The 
exception in question in that case^ observed the learned Judge, contains 
the words '' except and always reserved ; " and Co» LitU 47* a. points 
out the distinction between an exception and a reservation. The former, 
an exception, he says, is ever of part of the thing granted, (and so says 
Sheppart^s Toudutone, 73.,) and of a thing in este. The latter, a 
reservation, is always of a thing not in esse, but newly created and re- 
served out of the tMngs granted : ^* potest enim guts reri dare, et partem 
reif vel partem de pertinentiis retinere tt iUa pars quam retinet semper 
cum eo est et semper fait" Another rule as to exemptions is to be 
found in Sheppard's TouehsUme, 100. '^ The excepticm is always taken 
most in favour of the feofiee and leasee, &c., and against the feoffor, 
lessor, &c. And yet it is a rule, that what will pass by words in a 
grant, will be excepted by the same or the like words in an exception. 
And it is another true rule, that when any thing is excepted, all Uiings 
that are depending on it, and necessary for the obtaining of it, are ex<- 
cepted also ; as if a lessor except the trees, and he may bring his chap- 
man to view them if he desire to sell them, and he or the vendee may 
cut them and take them away." And the same rule applies to grants. 
{Plowd, 15, 16. Tin. Ahr. Ties. (M. a.) ; Hodgson v. FxM, 7 East, 6l3. ; 
Gerrard v. Ckwke, 2 New Rep. IO9. The language of this feoffment 
is, '^ except and always reserved " out of the said feoffment unto Sir 
Thomas Danby and his heirs all the coals. The coals were part of the 
thing granted, part of the land in esse at the time. The consequence, 
therefore, according to Co. LitUy is that if this, which in words was an 
exception, operated in point of law, as an exception, the coals semper 
cum Sir T, D. fuerunt. They were never out of him, and without 
the words of inheritance, " and his heirs," could have remained as be- 
fore in Sir Thomas Danby sxidi his heirs. (Sbep. Touch. 100.) And 
according to the rule I have last mentioned from Sheppard's Touchstone, 
a right, as incident, to get the coals, and to do all things necessary for 
the obtaining of them, would have been excepted also. It was, indeed, 
conceded in the argument, that if the exception had stopped after ex- 
cepting and reserving the coals to Sir Thomas and his heirs, and had 
contained no words to give him an express liberty for sinking pits and 
doing other works t6 get them, the exception would have enured, with- 
out any restriction to Sir Thomas in fee ; and that he, his heirs, and 
assigns would have a right for ever to do what should be necessary to 
get the coals ; but it is upon the ground that the express liberty is 
limited, and restrictive of the former exception, that the plaintiff makes 
his claim. The question therefore is, whether the express liberty re- 
tains the former exception, and if it do, to what extent it retains it. 
One objection which occurs is this, the pleas purport to set out the 
feofiment according to its legal operation ; that operation is stated to be, 
VOL. IV, F 
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out of this present demise unto the said A. B.» his heirs, lessees 
and assigns, and such other person or persons as aforesaid, all 



that Sir Thomas D. excepted the coals to him and his heirs. Is it open 
to the phdntiff upon his demmrrer, to contend that this was not the ope- 
ration of the exception ? Is there any instance in which a party has 
been allowed^ npon demurrer^ without setting out the instrument at 
large^ or trayersing the operation ascribed to it, to raise the question^ 
whether the deed has the operation ascribed to it upon the pleadings ? 
I know none ; and I mention this, because if it be intended to carry this 
ease to a court of error^ it is desirable that the plaintiff should consider 
whether the case is at present as advantageously set out as it might 
But independently of this point, and assuming that the exception as stated 
upon the pleas, Sb ih the very words stated upon the feoffment, how stands 
the case ? The express liberty is introduced by tne words '' together 
with," as if the intention were to increase what had preceded, not to 
diminish ; and I take it to be a general rule, that words tending to en- 
large shall not (unless the intention is very plain,) be taken to restrain. 
( Winter v. Lovedevh, Lord Raym. 267.) The express liberty here is 
fbr Sir Thomas and his heirs, and his and their assigns and servants, 
during the time that he and his heirs should continue owners of the de- 
mesne lands of Famely, to sink pits, to sough and get the coals, and 
sell and carry away the coals, or otherwise to dispose of them at their 
wills and pleasures ; Sir Thomas and his heirs making such satisfaction 
to the earl, his heirs, and assigns, as two gentlemen neighbours, to be 
indifferently chosen by them, their heirs, and assigns, shoidd award. It 
may be taken as clear, that an express liberty does not always control 
what would otherwise exist, especially if the express liberty goes beyond 
what would be implied. To give it a controlling power, the intention 
hat it should have that effect must be very plain. Stukdey v. Butler 
(Hob. 168.) is a strong authority upon this point. In that case the 
Earl of Sussex^ as lord of the manor of Cleave, had demised certain 
woodlands of that manor for three lives (excepting all timber.trees), and 
then he bargained and sold to one Oecrge, all the trees growing in and 
upon his manor of Cleave; and he covenanted that George and his 
assigns, during five years, might sell and carry the trees without inter- 
ruption of the earl or any others, and might make saw-pits, and square 
and cut the timber upon the ground during the said term : and George 
covenanted to fiU up the pits, and make all things fair, and amend the 
fences that should be broken during the said term. The grant to 
George was general^ not fixing any limit within which he was to cut 
the trees : he did not cut them till after five years from the time of the 
bargain and sale : and an action of trespass being then brought, one 
question upon a special verdict was, whether the covenant on Lord 
Sueeex^ part, that George might take away the trees within the five 
years, should so check and control the grant that he might not take the 
trees after the five years ; and Lord H6bart, who reports his own opi- 
nion, held clearly that it did not, but that, as the trees were absolutely 
given, George and his assigns might take them away when they would. 
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and all manner of mines and quarries of coaly culm^ iron^ clay, 
stonei limestone, sand, freestone, and all other mines and 



And his opinion is founded upon two reasons^ which are strongly appli- 
caUe to the present case. Firsts he says it is clear, that by the grant of 
the trees by tenant in fee simple, they are absolutely passed from the 
grantor and his heirs, and vested in the grantee, and go to his executors 
or administrators ; and the grantee hath power incident and implied to 
fell them, when he will, without any other licence, which (i. e. the power 
incident and implied,) can never be restrained by a power given by the 
grantor in the affirmative, which grantee had before. He then cites 
8 Ass. 10. and Dy. 19*; and refers to the known rule, that statutes that 
are taken by intent shall not by an infirmative tdce away a forlkier 
power. The case in 8 Ass. 10. was strong. Ten marks of rent were 
granted to husband and wife : and if she survived she was to have 40#. 
rent ; and if the husband survived, he was to have 40f . rent. The wife 
survived ; and if she should have the ten marks or the 40». was the 
question. And upon adjournment from the assizes into bank, it was 
held she should have the ten marks ; because the words " that she 
and her husband should have ten marks " were not restrained by the 
subsequent words '' that she should have 40«. ; ** it not being said that 
she should have the 409. and no more. In Dy. 19* h,, lessor covenanted 
that lessee should have thorns for hedges, growing on the land, by 
assignment of lessor*s bailiff, and whether the lessee might take the 
thorns without such assignment was the question. And it seemed to 
Baldwin and Fitzherbert that he might, because the law gave him the 
right by implication in the lease. Lord Hobarfu second reason is ^is, 
that the covenant on the earl's part had its necessary use, though it 
worked nothing in the restraint of the time for felling ; for it gives, power 
to dig and make saw-pits, and square the timbers there, which the grantee 
could not have done without such special warrant. And it contained a 
general warranty that the grantee might take the timber without the in- 
terruption of any person or persons whatsoever. Apply both these rea- 
sons to the case in question : iirst, the exception here is by tenant in 
fee, to himself and his heirs ; it therefore retains the coals In him and 
his heirs in fee simple, with power incident and applied (as they are 
absolutely excepted) for him, his heirs, and assigns, to take them away 
when they will ; and this power cannot he restrained by a special power 
given in the affirmative. 

As to the second, the special power here also hath its necessary use, 
for it goes beyond the incidental power which the law would imply. 
The incidental power would warrant nothing beyond what was strictly 
necessary for the convenient working of the coals ; it would allow no 
use of the surface, no deposit upon it to a greater extent or for a longer 
duration than should be necessary, no attendance upon the land of un. 
necessary persons. It woidd be questionable at least, whether it would 
authorise a deposit upon the land for the purpose of sale, and whether 
it would justify the introduction of purchasers to view the coals. The 
express power gives great latitude in these respects. It authorises Sir 
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minerals whatsoever, now open or known, or which at any 
time during the term hereinafter mentioned shall be found 



Thomas and his heirs^ at their will and pleasure^ to dig pits and sou^ 
to sell and carry away^ or otherwise to dispose of. It remoyes the question, 
upon the making a new pit or sough, whether such pit or sough was 
necessary ; it allows the selling and carrying away or otherwise dis- 
posing of ; and consequently warrants a deposit and continuance upon 
the land for the purposes of sale, and authorises the introduction of 
customers for the purposes of sale. It has therefore its necessary use, 
in the language of Lord Hobart, though it work nothing in restraint of 
the incidental right which Sir Thomas D, and his heirs would other, 
wise have had. This case, therefore, is, as it seems to me, a strong 
authority against the point for which the plaintiff contends, — the nar- 
rowing and restraining the general exception hy the words of the express 
power ; and the case of Hodgson v. FiMy ante, is also a strong authority 
to the same effect. There liherty was granted to carry a sough to a 
colliery, and to make two sough pits in given parts to carry up the tail 
of the sough. Those pits were accordingly made ; and after some time, 
a new pit being necessary to repair the sough, the grantee made it, and 
trespass was brought against him. It was urged for the plaintiff on 
demurrer, that the special privilege of making the two pits in the 
places specified superseded the right to make any other pits ; but tiie 
Court held clearly that it had no such effect ; that the right of repairing 
was incident to the grant ; and that as it was not specially restrained, 
the grantee was entitled to do whatever was necessary for such repairs ; 
and the pit in question being necessary, the defendant was warranted in 
making it. But whether the express liberty in this case has or has not 
restrained the incidental right, we are of opinion, that upon the true 
construction of the deed, even if we are at liberty to assume that the 
plea stated its very words, the express liberty is still a subsisting liberty; 
and that, under that liberty the first justification may well be supported. 
It cannot be collected from the feoffment that it was the intention of 
the parties to limit and restrain the liberty to the period that tlie 
Famley demesnes should continue in the heirs of Sir Thomas in a 
course of descent. To restrain what is primd facie unlimited, the 
words should be plain and the intention dear. The limitation in the 
express power in this case is, during the time that Sir Thomas Z). and 
his heirs should continue owners and proprietors of the demesne lands 
of Famley ; and the question immediately occurs, what is meant by the 
expression ^' Sir Thomas D, and his heirs ? " If these words are used 
in the most restrictive sense, the liberty would end the moment the 
demesnes were diverted from a course of descent ; and what the law 
generally leans against, viz. a restraint upon alienation, would, without any 
very clear motive, be encouraged. The moment a settlement or a devise 
was made the course of descent would be broken, and the liberty would 
cease. Can any rational ground be suggested for such a provision ? If 
the object were to secure the working out the mines within some 
reasonable time, why not specify the period P Why leave its continue 
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out or discovered in or upon the said demised premises^ or 
any part thereof, with full and free liberty, power and autho- 



anoe to an event which might not happen for many generations^ or 
might occur within the ahortest space ? Why put so capricious a check 
upon the ordinary arrangements applicable to estates ? If the word 
'' heirs " is used in this sentence in its ordinary extensive sense^ and in 
the sense in which it would primd facie be taken in the exception^ to 
Sir Thomas and his heirs^ it would include assigns as well as heirs ; the 
express power would continue as long as the coals and the demesnes 
belonged to the same person^ whether by descent from Sir Thomas, or 
by purchase, and would therefore still be a subsisting power ; and it is 
in this sense we are of opinion the words were intended to be used* The 
stress laid in the argument upon the insertion of the word '' assigns " in 
some parts of this feoffinent, and the omission of it in others (assuming 
that the pleas state the very words of the feofiVnent), appears to us to fur- 
nish no solid or safe ground to regulate our decision. It is inserted in 
the exception as to the tithes, but it is uselessly inserted there. Without 
that word the exception would have enured not merely to Sir Thomas 
and his heirs but to his and heir assigns. It is omitted in the excep. 
tion as to the coal. It was unnecessary there ; and why may not the 
framer of the deed have credit for knowing it was useless ? Is it a safe 
rule of construction to say that the introduction of an useless word in 
one clause, and the omission of it in another, will justify the putting 
different constructions upon the two clauses ? Because a useless word 
is inserted in one clause, is it necessary to insert it in every other which 
is intended to have the same effect ? There are, however, other parts 
of this feoffment which show how unsafe it would be to act in this case 
upon the omission or insertion of the word *^ assigns." The liberty of 
working is to extend to Sir Thomas and his heirs, and his and their 
assigns and servants, and compensation is to be made for the damage to 
be done ; but though the damage may be done by the assignee of Sir 
Thomas or of his heirs, there is no provision in terms for satisfaction by 
such assignee, but the satisfaction is, according to the words of the 
feofiment, to be by Sir Thomas and his heirs. Again, satisfaction is 
to be paid to the earl, his heirs and assigns, but for what damages ? 
For such damages as he and his heirs should sustain. So that, if the 
earl were to alien in fee, and his alienee were to sustain damage, there 
would be no words, were the letter to be adhered to, to give him satis, 
faction, because the damages would not be sustained by the earl or his 
heirs. This is sufficient to show that no safe reliance can be placed 
upon the insertion or omission of the word *' assigns," and furnishes 
ground for supposing that the word " heirs" is used in its larger sense, 
so as to include assigns. Upon the whole, therefore, we are of opinion 
that the defendant, Mr. Armitage, is entitled to the coals ; and if he is 
not entitled to the incidental right of getting them, we think that he is 
still entitled to the liberty expressly reserved by the feoffment, because 
the defendant, to whom Uie coals belong, is also owner of the demesnes. 
And though they have not come to him by descent from Sir Tliomas, 
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Power for rity to and for the said A. B.^ his heirs and assigns, and such 
lessor to search Q^h^j- person or persons as aforesaid, and his and their lessees, 

for mines, and * * jii t t» 

work them. tenants, agents, servants, stewards and workmen to search for, 

dig, get, sink, work, drive, and make such mines, pits, shafts, 

trenches, drifts, and water gates, or otherwise to make or set 

up any engine, machine, or device whatsoever as shall be 

necessary, needful or convenient for the sinking, fmding 

raising, landing, stacking and carrying away the same to and 

for his and their own use and benefit, and at his and their 

Satisfying ^1 ^^^ pleasure, making reasonable satisfaction unto the 

lessee for gaid C- D., his cxccutors or administrators, for all damage 

amage. ^^hich he or they shall sustain thereby, or by reason or means 

Reservation of thereof; And also except and always reserved unto the 

drains and said A. B,, his hcirs and assigns, and such other person or 

lot adjoining persous as aforcsaid, and his and their tenants of any of the 

collieries. adjoining lands, collieries and hereditaments, the firee use 

and enjoyment of all drains and watercourses as now do, 

or at any time or times during the continuance of this demise 

may run or proceed to, through, upon or under the said hereby 

demised lands and hereditaments, or any part thereof, from 

any lands, collieries, or hereditaments of the said A. B., 

his heirs or assigns, or such other person or persons as 

Liberty of way aforesaid adjoining or near thereto: And also full and 

U^infftoor ^^^^ liberty at all times hereafter, during the continuance 

from other of this demise, for the said] A. B., his heirs and assigns, 

f^r?^*' °^ *^^ ^^^^ person or persons as aforesaid, and his and their 

lessees and tenants, and every of their servants and work- 
men at his, their, and every of their free will and pleasure 
to go, return, pass, repass with horses, cattle, and other 
beasts, carts, waggons, and other carriages, laden or unladen, 
or on foot, through, over, along, or across all, or any and 
every of the roads, ways, paths, passages, now made, or 



we are of opinion that the liberty is not confined to those who take hy 
descent, but enures also to those who take by purchase. The conse- 
quence is, that upon both the pleas there must be judgment for the 
defendant. 

See also in 2 Cruufe's Dig, tit. xiii. c. 2. s. 6, 7, 8., the cases where 
persons having an interest in a condition^ or in the land to which it 
relates^ may perform the condition^ although not named in it. 
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hereafter to be made, through, over or across any of the lands 
and heriditaments hereby demised leading to or from any other 
of the lands, collieries, or hereditaments of the said A. B., his 
heirs or assigns, or such other person or persons as aforesaid, or 
his or their tenants of any of the same lands, at such times as 
he or they shall think proper : And also except and always Reservation of 
reserved unto the said A. R, his heirs and assigns, and any [q|, ikclo 
person or persons by him or them authorised, and his and '<^*^'- 
their respective friends, associates, and servants, the full and 
free liberty, power, right, and authority at all times during 
the skid term to enter upon all or any part of the said hereby 
demised lands and hereditaments, and there to hunt course, 
shoot, fish, fowl, and sport in and upon the said hereby demised 
lands and hereditaments on foot or on horseback, or in any 
other manner at his and their free will and pleasure, and to 
carry away through, upon, or over all or any part of the said 
hereby demised lands and hereditaments, all and every the 
birds, game, or fish that he or they respectively may find or 
kill, or take therein or thereon, for his and their own proper 
use and benefit, and without any compensation being de- 
manded or given by or to the said C. D., his executors, 
administrators, or assigns, to have and to hold the said mes- Habendum, 
suages or tenements, and all and singular other the premises 
hereby demised, with their appurtenances (except as before is 
excepted) unto the said C. D., his executors, administrators, 
and assigns (such assigns to be approved of as hereinafter 

mentioned) from the day of last, for and during 

the term of twenty-one years thence next ensuing, and fully 
to be complete and ended ; yielding and paying therefore Reddendum, 
yearly and every year the clear rent or sum of L of 
lawful current money of England, by equal half yearly pay- 
ments on the day of , and the day of in 

every year unto the said A. B., his heirs and assigns, and 
also to the person or persons so to become entided to the re- 
version and inheritance in possession of the said messuages, 
lands, and hereditaments hereby demised, expectant upon 
the decease of the said A. B., and his or their heirs or 
assigns, the first payment thereof to begin and be made on 
the — day of — — next, free and clear from all rates, 
taxes, assessments, and deductions whatsoever payable in 

F 4 
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respect of the said messuages, lands, and hereditaments 
hereby demised, whether the same be rated or assessed, on 
the landlord or tenant thereof, or otherwise howsoever ; And 
the said C. D., for himself, his heirs, executors, and adminis- 
trators doth hereby covenant and agree with the said A« B., 
his heirs and assigns, and also with and to such person or 
persons as aforesaid, his and their heirs and assigns, in manner 
following, (that is to say) that he, the said C. D., his execu- 
tors, administrators, or assigns, shall and will at all times 
pay the said yearly rent of L of lawful current money of 
England, upon the several days, and in the manner herein- 
before appointed for payment thereof, free from all taxes and 
deductions whatsoever. 

{Add covenants^ as occasion shall require j from any ofthepre^ 
ceding precedents.) 
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XIII. 

Lease of Tithes, (a) 

THIS INDENTURE, made the day of , be- 
tween A. B., of the one part, and C. D., of the other part : 
WITNESSETH, that in consideration of the sum of—, of Testatum, 
lawful current money of England, paid by the said C. D. to 
the said A. B., at or before the execution of these presents 
(the receipt whereof the said A. B. doth hereby acknowledge, 



(a) Freehold leases of tithes are regulatedj^by the same common 
law principles as the like quantum of interest or estate in corporeal 
hereditaments^ whether the demise is made by a spiritual rector seised 
in right of his church, or by a lay impropriator, seised of a rectory or 
a portion of tithes, heing a temporal inheritanoCi See Edmonds v. Booth, 
Yely. 131. If tiUies have heen usually let to farm, they cannot be leased 
fir life to bind the successor; but they may be leased for twenty-one years 
rendering the ancient rent, and shall Innd the successor. Per Lobd 
Hale, Co. Litt. 44. b. Hargreaves, note 3. - Moor 778* adjudged in 
Delany'% case ; and the rent goes with the reversion. Bac. Abr. tit. 
Leases, SSi. 

Mr. SfiBJEANT Williams, in his note (12) to 2 Saunder's Rep. 304. 
Dean and Chapter of Windsor y. Gover (see ant^, pp. 40, 41.), obseryes, 
that from the inclination which the Court discovered to support such a 
Jease, with all the properties incident to a lease of corporeal hereditaments, 
it should seem that a lease fir years of tithes was good at the common 
law, and the rent went along with the reversion, and the assignee of the 
lessee was bound to pay it, and the reversioner might bring an action of 
debt for the rent against the assignee. However, this point appears to 
have received a more solemn decision in a subsequent case, where it was 
held, that a covenant in a lease for years of tithes made by the lessee 
respecting them should run with the tithes, and bind the assignee of the 
lessee, and consequently, that an action would lie against him for a 
breach of such covenant. That was an action of covenant by a rector 
of a parish against the assignee of his lessee for years of his tithes, who 
had covenanted for himself, his executors, and assigns not to let any of 
the farmers of tlie parish have any part of the tithes without the 
plaintiff, the lessor's consent ; and the breach was, that the defendant, 
the assignee, after the premises came to him by assignment, let some 
farmers in the parish have part of the tithes without the plaintiff's 
consent, after verdict for the plaintiff. It was objected in arrest of 
judgment that the action did not lie against the assignee, for it was a 
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and from the same doth hereby for ever discharge the said 
C. D.9«his heirs, executors, administrators, and assigns), H£ 



new personal and collateral covenant binding the lessee only^ and that 
the tithes were incorporeal^ lying in grant, and therefore such a covenant 
could not run along with them as it would with lands which lay in livery^ 
and that a rent could not be reserred out of them, for if a lease were 
made of them by deed for years, it was good by way of contract to have 
an action of debt against the lessee, but the lessor could not dis- 
train ; and that the assignee of the tithes was not chargeable with rent, 
and consequently, the defendant could not be chargeable with breach of 
covenant in that case ; but it was answered and resolved by the Court, 
that the action was maintainable against the assignee, for as to the ob- 
jection that tithes were incorporeal, and therefore the assignee was not 
bounds they answered, that tithes was a tenth part of the profits of the 
land : the profits of the land was the land itself : tithes were tangible 
and visible ; n^ight be put in view in an assize an ejectment lay for 
them, a pracipe quod reddat lay of a portion of tithes, and they were 
realised by statute S2 H. 8. c ?• f* 7* ; a warranty might be annexed 
to incorporeal inheritance, and that they had every property of am in- 
heritance in land, except that they lie in grant and not in livery ; and 
Dyer, 85. A. B. was cited ; and as to the olgection that a kase of tithes 
was not good, and that the assignee was not chargeable with the rents, 
they cited the argument of Saunders in this case, which, they said, was 
an exceeding good one, and with which they concurred, and Sir T. 
Raym. 18. Tripping v. Orocer; and said that debt lay for rent reserved 
upon a lease for years of tithes at the common law. Bally y. WelU, 
ante, p. 88. The statute 32 H. 8. c. 7. f. 7' having put tithes in the 
hands of lay improprietors upon the same footing with any of their cor- 
poreal hereditaments, and turned them, as it were, into lands and tene- 
ments, it seems to follow that, since that statute, a lease made of tithes 
by a lay improprietor for years has the same properties, except as to the 
remedy by distress, as a lease made by him of any of his lands and tene- 
ments ; and therefore he may bring an action of debt for rent against 
the assignee of his lessee of tithes, in the same manner as he can 
do against the assignee of a lease of his lands ; and the best opinion 
seems to be, as we have already observed, that ecclesiastical persons 
might also make a lease of their tithes for years, and the rent would go 
with the reversion to their successors ; but neither lay improprietors, 
nor ecclesiastical persons, could make a lease for life. However, the 
statute 8 Anne, c 14. has enabled lay improprietors to make leases of 
their tithes for life, and to bring debt for the rent ; and ecclesiastical 
persons, as well as some other corporations, are now enabled to do so 
by statute 5 Geo. 8. c. 17.> by which it is enacted, that all leases for 
one, two, or three lives, or any term not exceeding twenty-one years of 
any tithes, solely by any bishop, college, or hall, dean and chapter, pre- 
centor, prebendary, hospital, or any other person who is enabled by 
statute to make leases for one, two, or three lives, or any term of years, 
not exceeding twenty-one, of any lands, tenements, or other corporeal 
hereditaments, shall be as effectual against the lessors and their suc- 
cessors as any leases of lands or other corporeal hereditaments made by 
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the said A. B. hath granted, bargained, sold, and demised, 
and by these presents doth grant, bargain, sell, and demise 
unto the said C. D., his executors, administrators, and assigns, 
ALL and all manner of tithes and tenths of hay, corn, and grain. Parcels, 
and all other tithes and profits whatsoever yearly, coming, hap- 
pening, falling, growing, renewing, arising, andincreasing from, 
out of, or upon, all — now in the several tenures or occu- 
pations of ; all which tithes, hereditaments, and premises 

hereby demised are part and parcel of the rectory or parsonage 
of ; TOGETHER with all and singular the profits, pri- 
vileges, ways, paths, passages, easements, advantages, rents, 
hereditaments, and appurtenances whatsoever thereunto be- 
longing, or in any wise appertaining, or to or with the same 
or any part thereof, now late or heretofore commonly de- 
mised, occupied, held, and enjoyed: To havb and to Habendum. 
HOLD the said tithes, hereditaments, and all and singular 
other the premises hereby demised or intended so to be, and 
every part thereof, with their appurtenants, unto the said 
C. D., his executors, administrators, and assigns, from the 

— day of last, for and during the full end and 

term of   years thence next ensuing, yielding and Reddeudum. 
paying therefore yearly during the said term unto the said 
A. B., his heirs and assigns, the clear rent or sum of , of 
lawful current money of England, cfear of all taxes, rates, 
and deductions whatsoever, by equal half-yearly payments, 

on the day of and the ' day of — in 

every year ; the first payment thereof to be made on the 
 day of next, (a) 

\^Add covenants by lessee for payment of rent (h) and taxesy 

proviso for re-entry on nonpayment of rent or nonperformance 
of covenants^ and covenant by the lessor for quiet eiyoyment^ 

from any of the preceding precedents,"]* 



them ; and^ in case the rent reserved upon such leases shall be in arrear 
for the space of twenty-eight days after it is payable^ they may bring an 
action of debt against tlie lessee for sach rent, in the same manner aa 
any landlord can do to recover his rent. 

(a) It is well settled that a rent can he reserved out of tithes. See 
antey pp. 40, 41., per WUmot, C. J. 

(6) This covenant is the only security for the rent Tithes cannot 
be distrained. 
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Teslatum. 



Parcels, 



Habendum. 



Lease yrom Husband and Wife. — Tlie Estate of the Wife, 

THIS INDENTURE, made the day of , be- 

TWEEN A. B. of — and Catherine his wife of the one 
part, and C. D. of , of the other part, witnesseth, 
that in consideration of the yearly rent, covenants, and 
agreements hereinafter reserved and contained on the part of 
the said C. D., his executors, administrators, and assigns, to 
be paid, observed, and performed, they, the said A. B. and 
Catherine his wife (a), have and each of them hath demised 
and leased, and by these presents do and each of them doth 
demise and lease, unto the said C. D., his executers, admi- 
nistrators, and assigns, all , together with all outhouses, 

buildings, ways, paths, passages, privileges, advantages, and 
appurtenances whatsoever, to the said messuages or tene- 
ments and premises belonging, to have and to hold the 
said messuage or tenement, and all and singular other tlie 
premises hereby demised, with the appurtenants, unto the 
said C. D., his executors, administrators, and assigns, from 



By wife under 
a power. 



(a) If the wife is empowered, by settlement made before hermarrioffey 
to grant leases^ then say -^ 

She, the said Catherine B., in pursuance of and by virtue 
of a power given and reserved to her in and by a certain in- 
denture of settlement made previous to her marriage with 

the said A. B., bearing date the day of , and of 

all other powers enabling her in this behalf, and also with 
the consent of the said A. B., testified by his signing these 
presents, hath demised and leased and by these presents 
doth demise and lease : and the said A. B., so far as he 
lawfully can or may, hath demised, leased, ratified, and con- 
firmed, and by these presents doth demise, lease, ratify, and 
confirm unto, 8cc. 
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the — day of — last, for and during the term of 
twenty-one yeara thence next ensuing ; yielding and paying, Reddandum, 
yearly and every year during the said term, except as herein- 
after is mentioned, unto the said A. B. and Catherine his 
wife, and the heirs and assigns of the said Catherine B., the 
rent or sum of —I. of lawful current money of England, 

by four equal quarterly payments, on the day of , 

the • day of , the — day of , and the — 

day of , in every year, free from all taxes, rates, assess^ 

ments, deductions, and abatements whatsoever, whether par- 
liamentary or parochial, now or hereafter to be imposed or 
charged on the said demised premises, or any part thereof^ 
or upon the landlord thereof for the time being in respect 
thereof; the first quarterly payment to begin and be made 

on the  day of • now next : And the said C. D., Covenants by 

for himself, his heirs, executors, and administrators, doth ^^"^^ 
hereby covenant^ promise, and agree with and to the said 
A. B. and Catherine his wife, and with and to each of them, 
and the)heirs and assigns ot the said Catherine B., in manner 
following ; that is to say, that he the said C. D., his executors, 
administrators, and assigns, shall and will from time to time, 
and at all times during the said term hereby granted, pay For payment 
unto the said A. B. and Catherine his wife, and the heirs **^"''*- 
and assigns of the said Catharine B., the said yearly rent or 

sum of /. of lawful current money of England, upon the 

several days and in the manner hereinbefore appointed for 
payment thereof. 

{^Add covenants from the foregoing precedents^ as occasion 
shall require^ observing that the lessee is made to covenant with 
the husband and tvife^ and the heirs and assigns of the wife.'] 
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Lease by Tenant in Tail, (a) 



Parties. 



Testatum. 



THIS INDENTURE, made the day of , be- 
tween A. B. of of the one part, and C. D. of — — 

of the other part, witnesseth, that in consideration of the 
yearly rent, covenants, and agreements hereinafter reserved 
and contained on the part of the said C. D., his executors, 
administrators, and assigns, to be paid, observed, and per- 



(a) Leabbs by Tenants in Tail^ by Churchmen, and by Husband 
and Wipe. 

There are three kinds of persons that may make leases for three liyes 
or twenty-one years, viz. — Firsts any person seised of an estate tail in 
liis own right ; Secondly^ any person seised of an estate in fee simple, 
in the right of his church; Thirdly, any husband and wife seised of any 
estate of inheritance in fee simple or fee tail in the right of his vnfe, or 
jointly with his tvife, before the coverture or after; viz. the tenant in tail, 
by deed, to bind his issue in tail, but not the reversion or remainder ; 
the bishop, &c, by deed, without the dean and chapter, to bind his suc- 
cessors ; the husband and wife, by deed, to bind the wife and her and 
their heirs ; and these are made good by the statute of 32 Hen. 8., 
which enableth them thereunto. But, to the making good of such 
leases by the said statute, there are nine things necessarily to be observed 
belonging to them all, and some other to some of them in particular. 

First, The lease must be made by deed indented, and not by deed 
poll or by parole. 

Secondly, It must be made to begin from the day of the making 
thereof, or from the making thereof. 

Thirdly, If there be an old lease in being it must be surrendered, 
or expired, or ended, within a year of the making of the lease, and the 
surrender must be absolute, and not conditional. 

Fourthly, There must not be a double lease in being at one time, as, 
if a lease for years be made according to the statute, he in the rever- 
sion cannot expulse the lessee and make a lease, for life or lives ac- 
cording to the statute, nor e converso, for the words of the statute be to 
make a lease for three lives or twenty-one years, so as one or the other 
may be made, and not both. 
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fonnedi he 9 the said A* B., hath demised and leased, and 
by these presents doth demise and leasee mito the said C. D.| 



Fifthly^ It must not exceed three lives or twenty*one years from the 
making of it, but it may be for a lesser term or fewer lives. 

Sixthly, It must be of lands, tenements, or hereditaments, manurable 
or corpor^, which are necessary to be let, and whereout a rent by law 
may be reserved, and not of things that lie in gimnt, as advowsons, 
fairs, markets^ franchises, and the like, whereout a rent cannot be 
reserved. 

Seveathly, It must be of lands or tenements which have most com-« 
monly been let to farm or occupied by farmers thereout, by the space 
of twenty years next before the lease made, so as if it be let for eleven 
years at one or several times within those twenty years it is sufficient ; a 
grant by copy of court roll in fee for life or years is a sufficient letting 
to farm within this statute ; fori he is but tenant at will according to 
the custom, and so it is of a lease at will by the common law ; but those 
lettings to farm must be made by some seised of an estate of inherit- 
ance, and not by a guardian in chivalry, tenant by the courtesy, tenant 
in dower or the like. 

Eighthly, That upon every such lease there be reserved yearly 
during the same lease, due and payable to the lessors, their heirs and 
successors, &c., so much yearly rent, or more, as hath been most 
accustomably yielded or paid for the lands, &c.,. within twenty years 
next before such lease made. Hereby, first, it appears, that nothing 
can be demised by authority of this act but that thereout a rent may 
be lawfully reserved. Secondly, that where not only a yearly rent 
was formerly reserved, but things not annual^ as heriots, or any fine or 
other profit at or upon the death of the farmer, yet, if the yearly rent is 
reserved upon a lease made by force of this statute, it suffices by the express 
words of the act. Thirdly, if he reserve more than the accustomable 
rent, it is good also by the express letter of the act ; but if twenty acres 
of land had been accustomably let, reserving the accustomable yearly rent, 
and so much more exceeding the value of the other acre, this lease is 
not warranted by the act ; for that the accustomable rent is not reserved, 
as part was not accustomably let, and the rent issues out of the whole. 
Fourthly, if a tenant in tail lets part of the land accustomably let, and 
reserves a rent pro rata, or more, this is good, for that is in substance 
the customable rent. Fifthly, if two copartners are tenants in tail of 
twenty acres, each of equal value, and customably let, and they make 
partition, so that each has ten acres, each may make leases of their 
several parts, reserving half the customable rent. Sixthly, if the cus- 
tomable rent has been payable at four days or feasts of the year, yet if 
reserved yearly, payable on one feast, is sufficient ; for the words of the 
statute are reserved yearly. 

Ninthly, Nor to any lease to be made without impeachment of 
waste. Therefore, if a lease is made for life, the remainder for life, &c., 
this is not warranted by the statute, because it is dispunishable of waste. 
But if a lease made to one during three lives, this is good ; for the occu- 
pier, if any happen, shall be punished for waste. The words of the 
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Reddendum. 



Covenants by 
lessee. 



For payment 
of rent* 



his executors, administrators, and assigns, all **'— , together 
ivith all and every Tights, privileges, advantages, and appur- 
tenants whatsoever, to the said messuage or tenement and 
premises belonging or appertaining, to have and to hold 
the said messuage or tenement, and all and singular other 
the premises hereby demised, with the appurtenants thereto 
belonging, unto the said C. D., his executors, administrators, 

or assigns, from the day of last, for and during 

the term of  years from thence next ensuing; yielding 
AND PAYING, yearly and eveiy year during the said term, 
unto the said C. D., his heirs and assigns, and to such other 
person or persons who for the time being shall be entitled 
to the reversion, freehold, and inheritance of the said pre- 
mises, the clear yearly rent or sum of /. of lawful 

current money of England, by four equal quarterlyi pay- 
ments, &c. {as in the last precedent^ p. 59.] : And the said C. D., 
for himself, his heirs, executoi*s, and administrators, doth 
hereby covenant, promise, and agree with and to the said 
A. B., his heirs and assigns, and also with and to all and 
every other person and persons who for the time being shall 
be entitled to the reversion, freehold, and inheritance of the 
said hereby demised premises, in manner following; that is 



statute are *^ seised in the right of his church." Yet a bishop, that is 
seised jure episcopatus, a dean^ of his sole possessions^ in jure decan- 
atus, an archdeacon^ in jure archidiaconatusy a prebendary and the like, 
are within the statute ; for every of them is seised in jure eccle^ia. ^Co. 
Litt. 45. b. 

But a parson and a vicar are excepted in the statute of ^2 H. 8., and 
therefore, if either of them make a lease for three lives, &c., of lands 
customably let, reserving the customary rent, it must also be con6rmed 
by the patron and ordinary, because it is excepted out of the 32 H. 8., 
and not restrained by the statutes of primo or IS £liz. And what has 
been said concerning a lease for tliree lives holds a lease for twenty-one 
years. Id. (See 4 Bac. Ah. tit. Leases, C. D, & £. ; see also Cro. Jac. 94. 
112. 1 73. 458.; Cro. Car. gS. ; Mountjoy's Case, 5 Co. 6. ; Dean and 
Chapter qf Worcester's Case, 6 Co. 37. ; JEimore^s Case, 5 Id., 2 Rus. ; 
and Perkins v. Phillips, Wightw. 69.) In Glanville v. Payne, 2 Atk. 46., 
LoBD Habdwicke C. held, that the stat. of Hen. S,, before noticed, 
8. 2., gives a tenant in tail power only to make leases for three lives ab- 
solute, but not for ninety-nine years, determinable upon three lives. 
Where the issue in tail accepts rent that will amount to a confirmation 
of the lease. 
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to 8ay5 that he, the said C. D., his executors, administrators, 
and assigns, shall and will, from time to time, and at all times 
during the said term hereby granted, pay unto the said A. B., 
his heirs and assigns, or to such other person or persons as 

aforesaid, the said yearly rent of /• of lawful current 

money of England, upon the several days and in the manner 
hereinbefore appointed for payment thereof. 

{^Add covenants from the foregoing precedents^ as occasion shall 
require, observing tliat the lessee is made to covenant with the 
tenant in tail, '^ his heirs and assigns, and such other person 
or persons as aforesaid*"] 



XVL 

Lease of a Capital Mansion, Furniture, Park, and 
Lands, with special Clauses. Right of Sporting aver 
the Manors of the Lessor, in common with a Son of the 
Lessor, under Regulations to be made by the Lessee, 
except as to such Regulations the Months of September 
and October in every Year, the Son giving the Lessee 
the like Right of sporting over his Lands elsewhere. 
Lease determinable at the End of first 'Fourteen Years, 
at Option of either Party. If House burnt down or 
damaged by Fire, and not rebuilt or repaired by Land-' 
lord ioithin Six Montlis, Lease to be void, 

THIS INDENTURE, made the day of , be- 

tween a. B, of the one part, and C. D, of the other part, 
WITNESSETH, that in consideration of the yearly I'ent, cove- TestatunL 
nants, and agreements hereinafter reserved and contained on 
the part of the said C. D., his executors and administrators, 
are to be paid, kept, and performed, he the said A. B. hath 
demised, leased, and to farm letten, and by these presents 
DOTH demise, lease, and to farm let unto the said C. D., his 
executors and administrators, all that capital messuage or Parcels. 
mansion*house called or known by the nanie of , toge- 

VOL. IV. G 
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FuniUure. 



Par'i 



Right of sport- 
ing over all 
manors, &c. of 
lessor. 



Reservation of 
sporting to 
lessor's son, 



provided he 
grants lessee 
the like right 
over his lands. 



Exception of 
timber 



ther with all and &in^lar the hoasehold goods and farnitare, 
books, pictures, fixtures, and things particularly set forth in 
the schedule hereunder written ; And also all and singular 
the coach-houses, stables, garden,. pleasure-ground, plantations^ 
hothouses, greenhouses, farm-yard offices, and all other the 
outbuildings thereunto belonging, together with the Pabk, 
or inclosure of meadow or pasture land surrounding the said 
mansion-house, containing by estimation — acres, be the 
same more or less ; which said mansion-house, garden, plea- 
sure-ground, plantation, buildings, farm-yard, park, and 
premises are situate, lying, and being in — , and were 

formerly in the occupation of : And also the full and 

fi'ee right and privilege of hunting, coursing, and fowling 
upon and over all and every the manors, farms, and lands of 

him the said A. B., situate in the said county of 9 in as 

full and ample a manner as the said A. B. and his heirs, 
gamekeepers, appointees, and assigns coiild or might have 
held and enjoyed, or did hold and enjoy the same previous 
to the execution of these presents, save and only except that 
E. F., the son of the said A. B., shall and may have and 
enjoy the like right and privilege of hunting, coursing, and 
fowling upon, through, and over the said manors, farms, and 
lands, or any part thereoi^ from time to time and at all times 
during the continuance of this demise, under and subject to 
such rules and regulations in regard thereto as may be laid 
down, observed, and kept by him the said C. D. and his 
friends ; but such rules and regulations are not to prevent or 
binder the said E. F. from hunting, coursing, or fowling 
upon or over the said manors, farms, and lands during the 
months of September and October in every year of the said 
term : Provided nevertheless, that the said K F., his 
heirs and assigns, do and shall, during the continuance of this 
demise, permit and suffer the said C. D., his executors and 
adminisp'ators, friends, gamekeepers, and assigns, to huont^ 
course, and fowl upon and over all and every his lands, 
grounds, and hereditaments in the parish of , in the county 
of — : And ax.so save and except all and all manner of 
timber and timber-like trees whatsoever, apt and likely to 
become timber of oak, ash, elm, beech, and the boughs, lops, 
and tops thereof, and the bodies of all pollard trees what- 
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soever of the same ; and also all the underwood now standing} 
growing, or being, or which during this demise shall stand, 
grow, or be in or upon the said park, pleasure-grounds, and 
sands hereby demised, together with free liberty to and for Liberty for 
the said A. B., his heirs or assigns, or his or their agents, ser- n^^tVmi^r. 
▼ants, and workmen, with horses, waggons, carts, and car-* 
riages, working tools and implements, or without, to enter, 
go, return, and come into, upon, and from the said demised 
lands and hereditaments, or any part thereof, to view, fell, 
cut down, grub up, work out, hew, saw, square, convert^ 
have, take, and carry away the said timber trees and under- 
wood, and the wood, bark, stuff, and materials thereof, arising 
or to be made upon the said premises, at all seasonable 
times during this demise, at their respective free wills and 
pleasures, doing or causing to be done thereby as little damage 
to him the said C. D., his executors^ administrators, and 
assigns as may be; and To have and to hold the said Habendum 
mansion-house, gardener's house, coach-houses, stables, gar- 
dens, hothouses, greenhouses, park, pleasure-ground, house- 
hold furniture, books, pictures, fixtures, and effects, right of 
sporting, and all and singular other the premises hereby de- 
mised, and every part thereof, with their and every of their 
appurtenants (except as before excepted), unto the said C. D«, 
his executors, administrators, and assigns, from the  day 
of  last, for and during, and unto the full end and term 
of twenty-one years from thence next ensuing, and fully 
to be complete and ended ; Yielding and paying there- Reddendum. 
fore, yearly and every year during the continuance of the 
said term of twenty-one years hereby granted, unto the 
said A* B., his heirs or assigns, the yearly rent or sum of 
L of lawful current money of England, by two equal 
hal£-yearly payments in the year ; (that is to say), the   « 
day of , and the  day of — in each and every 

year, the first payment thereof to begin and be made on the 

day of '— next : (a) And also yielding and faying Further red- 
dendum on 



(a) And also yielding and paying yearly, during the Reddendum in 
said term, unto the said A. B., his heirs, and assigns, the J^«^"of^*n<*- 
further net yearly rent or sum of — — /• of like lawful cur- 

G 2 
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oonyertingpark yearly and every year during this demise, unto the said 
into tillage. ^^ jg^^ j^jg h^j|.g qj> assigns, as an increase of rent, and over 

and above the yearly rent hereinbefore reserved, the sum 
of 'L of like lawful money, for each and every acre of 
the said park, pleasure-ground, and land hereby demised 
(and so proportionably for every greater or less quantity^than 
an acre thereof) which he the said C. D., his executors, ad- 
ministrators, or assigns shall, during this demise, cut, dig, 
plough, sow, break up, or convert into tillage contrary to the 
covenant and agreement hereinafter contained; such increase 
of rent to be paid and payable at such of the said days of 
payment of rent as shall first and next happen respectively 
after the said cutting, digging, ploughing, sowing, breakii^ 
up or converting into tillage the said park and land hereby 
demised, or any part thereof, and to continue payable yearly 
Coyeiumts firpm and every year durmg the residue of the said term : And 
essee. ^^^ ^^j^ q^ j^^^ £^^ himself, his heirs, executors^ and admi- 

nistrators, DOTH covenant, promise, and agree to and with 
the said A. B., his heirs and assigns, in manner following, 
that is to say, that he the said C. D., his executors, admi- 
To pay rents, nistrators, or assigns shall and will well and truly pay unto 

the said A. B., his heirs or assigns, the said yearly rent or 
sum of " L hereby reserved : And also the said increase 
of rent (if any shall accrue), in manner and at the days or 
times hereinbefore appointed for payment thereof: And also 
that he the said C. D., his executors, administrators, and 
assigns shall and will, from time to time, and at all times 
during the continuance of the said term hereby granted, do 
his best endeavours to preserve and keep the said household 
goods, ftirniture, books, pictures, and effects hereby demised 
in as good plight and condition as the same are now in (rea- 
sonable use and wear thereof and casualties by fire only 



To preserve 
hoiuehold 
goods, &c. 



rent money, being the amount of the land-tax heretofore 
charged on the said demised premises, arid redeemed by the 
said A. B., the said last mentioned yearly rent to be paid on 
the several days and times hereinbefore appointed for payment 
of the said yearly rent of /., and the first payment thereof 

to commence and be made on the said — — day of  nexu 
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excepted) ; and shall not nor will, during the continuance of Not to remove 
the said term hereby granted* remove or cause, or permit or *^®°^ 
suffer to be removed or taken from or out of the said mansion- 
house and premises hereby demised, the said household 
goods, furniture, books, pictures, and effects, or any of them, 
or any part thereof, or any of the fixtures affixed to the said 
premises, on any account or pretence whatsoever, without the 
consent of the said A* B., his heirs or assigns, in writing for 
the purpose first obtained : And also shall and will make To make good 
good, pay for, repair, or replace all such part and parts of JJ^^^j^*^ 
the said leasehold, household goods, furniture, books, and goods, 
effects hereby demised as shall or may be broken, lost, 
damaged, or destroyed by him the said C. D., his executors, 
administrators, or assigns, or his or their servants, guests, or 
others during the continuance of the said term hereby 
granted : And further, that he the said C. D., his ex- To repair, 
ecutors, administrators, or assigns shall and will, at his or ^^^^^h* 
their own costs and charges, from time to time, and at all 
' times during the continuance of the said term hereby 
granted, well and sufficiently maintain and keep in good 
repair (damage by fire only excepted) all the glass windows 
of the said mansion-house, hothouses, and greenhouses, 
offices and buildings hereby demised (except as hereinafter 
mentioned) ; And also all the internal posts, pales, palisades, 
gates, and other internal fencing, of, in, or about the said 
demised premises, on being found and provided with suf- on being found 
ficient timber and fencing wood for those purposes witliin **"* '* 
two miles of the said premises as hereinafter is mentioned : 
And also shall and will paint the inside of the said hot- To paint hot- 
houses and green-houses when necessary, and at the end or J*'*'**' 
determination of the said term shall and will leave and yield at end of term 
up the same respectively well and sufficiently repaired (save *° 8«xJ repair, 
and except in cases of fire, or fire by lightning, or in the *'**^P**®"' 
event of any extraordinary storm or tempest, whereby the 
said mansion-house and buildings, or any of them, may be 
blown down or overturned, or whereby the principal timber 
thereof may be removed or give way) : And also that he Not to remorc 
the said C. D., his executors, administrators, or assigns, shall ^""^' 
not nor will at any time or times, during this demise, remove 
or carry away, or dispose from off the said demised lands 

o 3 
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and premises, or any part thereof, any of the compost, dung» 
soil, and manure, to arise, or which shall be produced or 
made upon or from the said demised lands and premises, or 
any part or parcel thereof, without bringmg thereupon in 
return the like quantity of compost, dung, soil, or manure 
To manure the in lieu thereof, equal in quality thereto : And also that 

he the said C. D., his executors, administrators, or assigns, 
shall and will during the continuance of the said term hereby 
granted, in a good and husbandlike manner, and accordhiff 
to tlie custom of the country (a) where the said demised lands 

(a)cU8T0H OF THE OOUNTAY. 

' In Powky v. Wdllwr (5 Term Rep. 373.), the Court held, that the 
bare relation of landlord and tenant was a sufficient consideration to 
compel the tenant to cultivate the land he occupied in a good and Aitf- 
handlike manner^ according to the custom of the country, and to the 
usage and course of good husbandry. This term, '^ according to the 
custom of the country/' was explained by Lord Ellenborouoh, in 
Legh v. Hewitt (4 East, 159.)^ when his Lordship said, •* *^ The jury 
have found a verdict for the defendant, under an impression that the 
words in the declaration, according to the custom of the country, re- 
quired a more strict and specific proof in respect of the relative quantity 
of land allowed to be annually in tillage than I think they demanded. 
The words are, that the defendant promised to ' use and occupy the 
premises in a good and husbandlike manner, according to the custom of 
the country where the said premises lie.' By which I understand the 
parties to have meant no more than this, that the tenant should conform 
to the prevalent usage of the country where the lands lie. From the 
subject matter of the contract it is evident that the word custom, as here 
used, cannot mean a custom in the strict legal signification of the word ; 
for that must be taken with reference to some defined limit or space 
which is essential to every custom properly so called. But no particular 
place is here assigned to it, nor is it capable here of being so applied. 
What shall be considered in farming as a good and husbandlike manner 
must vary exceedingly, according to soil, climate, and situation. And 
therefore the custom of the country, with reference to good husbandry, 
must be applied to the approved habits of husbandry in the neighbour- 
hood under circumstances of the like nature. That is the fair and natural 
meaning of the words of the contract as laid. And perhaps a contract 
to occupy an estate in a good and hu^Mindlike manner simply would have 
imposed the same duty on a tenant, because the ame sort of evidence, 
drawn from the approved practice of that part of the country, would 
have been brought forward to show what was good husbandry. It would 
not, indeed, have been conclusive against a tenant, under such a form of 
declaring, to show that he had not managed the estate according to the 
custom of the country, without the addition of these words, but still they 
must be understood in the manner I have before mentioned. But evi. 
dence that an estate had been managed according to the custom of the 
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lie» use, qpend, spread, lay, and bestow in, upon, and about 
the said demtsed premises where most need or occasion shall 
be or require, all such compost, dung, soil, and manure, which 
shall from time to time, during the continuance of the said 
term hereby granted,*" arise, grow, increase, or be made in, 
upon, or from the said demised lands and premises, or any 
part thereof (or which shall be so brought thereon as afore- 
said), and shall and will leave the dung, soil, and compost, 
made and bred in the last year tha-eof, and not so carried 
out and spread thereon as aforesaid, upon the said premises, 
to and for the use and benefit of the said A. B., his heirs, 
succeeding tenants^ or assigns : And also, that he the said Not to boagh, 
C. D., his executors, administrators, and assigns shall not nor 
will, during the continuance of this demise, bough, lop, or top 
any tree or trees (a) standing, growing, or being upon the said 
demised premises, or any part thereof, nor destroy any tdlows nor destroy 
thereon, without the consent of the said A* B., his heirs or ' 

assigns, first had and obtained in writing, nor make, do, nor commit 
commit, or sufier to be done, any wilful waste, strip, qx>il, or ^* " ^*®*** 
destruction, of, in, or to the underwood or frith now growing 
or being, or which, at any time or times, during this demise, 
shall grow, or be in or upon the said demised premises, or 
any part thereof, or cut the same, or any part thereof, with- 
out such consent as aforesaid : And also, that he the said Not to conrert 
a D., his executors, administrator, or assigns, shaU not nor g^i"'" 
will, at any time or times, during the continuance of this demise, 
cut, dl^, plough, sow, break up, or convert into tillage, any 
of the park land or pleasure ground hereby demised : And Liberty for 
ALSO, that it shall and may be lawfrd to and for the said A. B., il^yiew^Uie 
his heirs, stewards, or assigns, twice, or oflener, in every year, »t*^ of repwrs. 



country would be always a medium of proof that it had been treated in 
a good and huahandHke manner" (See also Brown v. Crump, 1 Marshy 
567.) 1 '^^ ^c custom of the courUrp may be insiated upon^ unless ex- 
pressly excluded by the contract between the parties. ( Wigglestoorth v. 
DaUison, 1 Dougl. 201.; Senior v. Armitage, Holt^ 197* See also 
Dolby v. Hirtt, 3 Mov. 536. ; Anger stein v. Handson, 1 Gale^ 8. ; 
As to a tenant carrying away straw and hay from the farm^ and the 
distinction between dung and straw, see Gough v. Howard (Peak's Add. 
Ca. 197.) per Buller J. See the Tables, showing the custom 0/ the 
country throughout England, post, p. 95. 
(a) Seean^^, p. 41. 

O ^ 
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during the continuance of this demise, at seasonable times in 
the day-time, to enter and come into and upon the said de- 
mised mansion-house, gardens, hothouses, greenhouses, build- 
ings, lands, and premises hereby demised, or any part thereof, 
and there to view, search, and see the state and condition of 
the reparations of the same, and of all defects and wants of 
reparations then found, to give or leave nodce, in writing, at 
or upon the said demised mansion-house, to and for him the 
said C. D., his executors, administrators, or assigns, to repair 
Lessee to make and amend the same: Akd the said C. D., for himself, his 
aUons wXn heirs, executors, administrators, and assigns, doth covenant, 
three months promise, and agree with and to the said A. B., his heirs and 

assigns, that within three months after every such notice shall 
have been given or left as aforesaid (on being allowed timber 
and fencing wood for the same, as hereinbefore and herein- 
after mentioned), he the said C. D., his executors, admi- 
nistrators, or assigns, shall and will well and sufficiently 
repair and amend all such defects, de&ults, and wants of re- 
If park underlet porations accordingly: And also, that in case he the sdd 
exceeding 40s. Q^jy his exccutors, administrators, or assigns, shall at any 

per acre, lessee] '. _. . . i»i-i i, 

to pay parochial time OT times, duriDg the contmuance of the said term hereby 
lates. granted, underlet the said park hereby demised, or any part 

thereof (the consent of the said A. B. having been obtained 

thereto), to any person or persons at a rent or rents exceeding 

the sum of 40«. per acre, that then, and in such case, he the said 

C. D., his executors, administrators, or assigns, shall and will 

pay all the parochial rates which shall or may be charged 

and chargeable in respect of and for so much of the said park 

and lands as he or they may underlet as aforesaid, for and 

during such and so long time as the same lands and premises 

shall be so underlet to and held by any other person or per- 

Liberty for sons : And fuetheb, that during so long time of the said 

lessor's son to ^ hereby demised as the said E. F. shall permit or allow 

rS^ut' the said CD. his acecutors, administrators, friends, game- 

like liberty to keepers, or assigns, to hunt, course, and fowl, upon and over 

lands'**^" " all and every his lands, grounds, or hereditaments, in the said 

parish of ^ in the said county of , it shall and may 

be lawful to and for the said £. F., from time to time and at 
all times hereafter, during the continuance of the said term 
hereby granted, when and so often as he may think proper 
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(but, nevertheless) under and subject to such rules and regu* 
lations as shall be laid down and observed from time to time 
by the said C. D.» and his executors, adminbtrators, friends^ 
and assigns, in respect to his or their own coursing, hunting, 
or fowling : Provided that such rules or regulations do not ex- Exception. 
tend to the preventing or hindering the said £. F.from hunting, 
coursing, or fowling in the months of September and October in 
any year of the said term), to hunt, course, and fowl through^ 
over, and upon the said several manors, farms, woods, lands, 
and hereditaments of the said A. B., or any or either of them 
in the said county of  , without any let, molestation, in- 
terruption, or denial whatsoever, of, from, or by the said C. D., 
his executors, administrators, assigns, or gamekeepers : And To indemnify 
FURTHER, that in case he the said C. D., his executors, ad- J^^Jf^mT^ 
ministrators, and assigns, shall at any time or times hereafter aecutioos for 
during the continuance of the said term hereby granted, bring ^"'P*'^'"^' ^'' 
or prosecute any action or actions at law in the name or names 
of him the said A. B., his executors, administrators, or assigns, 
or his or their tenants, against any person or persons who shall 
or may be found hunting, coursing, shooting, or trespassing 
on the said several manors, lands, and premises, or any of 
them, that then and in every or any such case or cases he the 
said C. D«, his executors, administrators^ or assigns, shall and 
will from time to time save harmless and keep indemnified 
the said A« B., his heirs and assigns, and his and their tenants, 
and every of them, and his and their and each and every of 
their lands and tenements, goods and chattels, of, from, and 
against all costs, charges, damages, and expenses that shall 
or may arise or be incurred by means or on account of such 
action or actions respectively. And the said A. B., for him- CoTenantsfrcm 
self, his heirs, and assigns, doth covenant, promise, and agree ^^''^* 
with and to the said C. D., his executors, administrators, and 
assigns, by these presents in manner following (that is to say), 
hat he the said A. B., his heirs, and assigns, shall and willt 
from time to time during the continuance of the term hereby 
granted within three months after every notice for the purpose 
to be given by the said C. D«, his executors, administrators, 
or assigps, to the said A. B., his heirs or assigns, or left at 
his or their usual or last place of abode, repair, support, and To make ex. 
keep the roof of the said mansion-house, gardener's house, *®"*^ repaui. 
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hothouseS) greenhouses^ offices, stables, outhouses, and build- 
ings hereby demised, and all the walk belonging to the same, 
and also all and every the external gates, posts, pales, nuls, 
and fences of and belonging to the said demised premises, in 
good and tenantable repair : And also in like manner, as 
often as may be necessary, paint the outside of all and every 
of the windows and doors of and belonging to the said man* 
sion-house, gardener's house, hothouses, and greenhouses, 
offices, stables, and outhouses, buildings, and premises hereby 
demised : And also that he the said A. B., his heirs or 
assigns, shall and will from time to time and at all dmes 
hereafter during the continuance of the said term hereby 
granted, when and as often as need or occasion shall be and 
require, within twenty days next after request made by the 
said C. D., his executors, administrators, or assigns for that 
To allow rough purpose, assign and allow unto him or them for his or their 
repldrs. °' "^^ sufficient rough or hewn timber and fencing wood within 

two miles of the said mansion-house, for his and their repair- 
ing and keeping in repair such part and parts of the said 
premises hereby demised as are hereby covenanted and agreed 
Nottocutorna- to be repaired and kept in repair by him and them: And 
men trees. FURTHER, that the said A. B., his heirs or assigns, shall not 

nor will, during the continuance of the said term hereby 
granted, fell or cut down, lop, top, or bough any timber or 
other trees growing contiguous to or near to the said mansion- 
house hereby demised, and which may be deemed or con* 
sidered by the said C. D., his executors, administrators, or 
assigns, an omanent to or to affisrd shade or shelter to the 
To pay taxes, same : And also that he the said A. B., his heirs or assigns, 
shall and will from time to time bear, pay, and discharge or 
otherwise deduct or allow out of and from the yearly rent 
hereby reserved and made payable all and every the par- 
liamentary and parochial taxes, rates, charges, assessments, 
impositions, and payments whatsoever, which now are or 
which, during the continuance of the said term hereby granted, 
shall or may be taxed, charged, rated, assessed, or imposed 
upon, or in respect of the said mansion-house, buildings, 
lands, and premises hereby demised, and every part and parcel 
Exception. thereof (except only the parochial rates or assessments which 

shall or may be charged upon or in respect of such part of 
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the said park and lands hereby demised as tlie said C. D., his 
executors^ administrators, or assigns may underlet as herein* 
before is mentioned, whilst and during the same may be so 
underlet) : And also, that in case the glass or glazing of To pny for 
and belonging to the said hothouses or greenhouses hereby houses^ Icl^"" 

demised shall in any one year of the said term hereby granted above 1 

be broken or damaged by violent storms or tempests to such 
an extent that the expense of the repairs of the same shall 

exceed the sum of /., that then and in such case, and 

as often as the same shall happen during the continuance 
of this demise, he the said A. B., his heirs or assigns, 
shall and will pay or cause to be paid such sum or sums * 

of money as may be required above the said sum of Z., 

to reinstate the said glass and glazing, and put the same 

into good repair : And also that he the said A. B., xo appoint 

his heirs, or assigns, shall and will from time to time, ganaekeepers^ 

and at all times during the continuance of the said nominate over 

term hereby granted, depute, authorise, and appoint such f^^J^"*'"^^ 

person or persons to be gamekeeper or gamekeepers over .and 

upon all and every of the said manors belonging to the said 

A. B., in the said county of , as he the said C. D., his 

executors, adnnnistrators, or assigns shall nominate for that 

purpose^ and shall and will from time to time use his best en- and procure ' 

deavours with his tenants to preserve the frame on their ga^e for lessee 

* ^ exclusively* 

respective farms for the exclusive use of the said C. D., his 
executors, administrators, or assigns, subject nevertheless to Exception. 
the conditional reservation in favour of the said £. F. as 
herein-before mentioned : And further that he the said C. D. For quiet en- 
paying the said yearly rents hereby reserved, and performing J^y*"^*- 
and keeping all and every the covenants and agreements herein 
contained, which on his and their parts and behalves are or 
ought to be performed and kept, shall and may peaceably and 
quietly have, hold, use, occupy, possess, and enjoy the said 
mansion-house, buildings, park, lands, right of sporting, 
household furniture, books, pictures and effects, and all and 
singular other the premises hereby demised, or intended so to 
be, and every part thereof, with the appurtenances for and 
during the continuance of the said term hereby granted, with- 
out any let, suit, eviction, ejection, molestation, interruption, 
or disturbance whatsoever oii from, or by the said A. B., his 
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heirs or assigns, ^or of, from, or by any other person or per- 
sons whomsoever claiming or to claim by, from, through, or 
under him or them: Provided always, and it is hereby 
agreed by and between the said parties hereto, that in case 

the said yearly rent, or sum of L hereby reserved, or the 

said increased rent or either of them, or any part thereof 
especUvely, shall be behind, or unpaid, for the space of 
twenty-one days next over or after any or either of the said 
days of payment of the same (the same being lawfully de- 
manded) ; or if the said C. D«, his executors or adminstra- 
tors, shall at any time assign, demise, or underlet the mansion- 
house, buildings, park, lands, household goods, and premises 
hereby demised, or any part thereof, to any person or persons 
whomsoever, without the consent of the said A* B.> his heirs 
or assigns for that purpose, first had and obtained in writing, 
then and from thenceforth in either of the said cases, it 
shall and may be lawful to and for the said A. B., his 
heirs or assigns, into and upon the said mansion-house, build- 
nigs, park, lands, and premises hereby demised, with their 
appurtenances, or into and upon any part thereof, in the 
name of the whole, to re-enter ; and the said C. D., his execu- 
tors, administrators, and assigns, and all other occupiers of 
the said premises, thereout and from thence utterly to expel, 
put out, and amove; and all the same premises, with the appur- 
tenances, to have again, retain, re-possess, and enjoy, as in 
his and their first and former estate : Provided also, and it 
is hereby declared and agreed by and between the said parties 
yean, at option to these presents, that in case the said A. B., his heirs or 
^^ ^ ^' assigns, or the said C* D., his executors, administrators, or 
assigns shall be willing and disposed, tliat the term and estate 
hereby demised shall cease and determine at the end of the 
first fourteen years of the said term of twenty-one years 
hereby granted, to be computed from the commencement of 
this demise ; and either of them the said parties hereto, his 
executors, administrators, or assigns, shall give notice in 
writing unto the other of them, executors, administrators, 
or assigns respectively, or leave the same at his or their 
usual last place of abode, of such his mind or intention, 
one year before the expiration of the first fourteen years 
of the said term of twenty-one years hereby granted, that 
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then at the end of the said first fourteen years, the re* 
mainder of the said term hereby granted) and the rents 
reserved for such remainder, and the covenants and agree- 
ments affecting the same, shall cease, determine, and be ut- 
terly void. And lasdy, it is hereby covenanted, declared, and If manftioo* 
agreed, by and between the said parties to these presents, d^J^^lShwe 
for themselves respectively, and for their several and re- rebuilt by levor 
spective heirs, executors, administrators, and assigns, that in ^jnU^sTlcoM to 
case the said capital mansion-house, shall, at any time during be void, 
the continuance of the said term hereby demised, happen 
to be burnt down, destroyed, or damaged by fire, and that 
the said A. B., his heirs or assigns, shall not rebuild the 
same, or reinstate and make good all such damage, within 
six calendar months next after the same, or any part thereof 
respectively shall have been so burnt down or damaged by 
fire, then and in any such case (the rent being paid up to 
the quarter-day next after such accident happening), this 
present indenture of lease, and every covenant, matter, and 
thing herein contained, shall firom thenceforth cease, deter- 
mine, and become void, to all intents and purposes. In 

WITNESS, &c. (a) 



' (a) Or odd a cwenant by the lessor to insure, and the following 
proviso: — - 

Provided always, and it is hereby covenanted, declared, 
and agreed by and between the said parties, that the said (lessee) 
his executors, administrators, or assigns shall not be charged 
or chargeable with, or answerable for any accidents by fire 
which shall happen to the said hereby demised premises during 
the said term, as shall destroy or so damage the said messuage 
and premises as to render the same, or any part thereof, 
uninhabitable, nor shall the (lessee) be bound or be required to 
be at the expense of any rebuilding which shall become neces- 
sary by reason or in consequence of any such accident by fire, 
or by reason or in cpnsequence of any of the party-walls of 
the said messuage being pulled down or rebuilt in pursuance 
or by force of any act of parliament now in force, or here- 
after to be passed, respecting the regulation of building party- 
walls, but tliat all such accidents by fire shall be repaired and 
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made good by the said {lessor) ^ his heirs or assigns^ out of the 
monies to be received by him or them, upon or by virtue of 
the said policy of insurance, and he and they shall be at the 
sole expense of the repairs or buildings which shall become 
necessary in consequence of any and every such accidents 
from fire, as well as all expenses which shall attend such 
pulling down and rebuilding any such party-wall pursuant to 
any such act of parliament as aforesaid, and all repairs which 
shall become necessary in consequence thereof: And that 
when and as often as any such accident shall happen from or 
by means of fire, as shall render the said messuage or tene- 
ment and premises hereby demised, or any part thereof, unin- 
habitable, the said (lessee\ his executors, administrators, and 
assigns shall not be bound or compellable to pay any rent for 
the hereby demised premises, or any part thereof, for or in 
respect of such time (if any) as shall elapse or intervene be- 
tween such of the said quarterly days of pajnnent of rent as 
shall happen next after the said demised messuage and pre- 
mises, or any part thereof shall have been so burnt down 
or damaged by or by means of fire, until the same premises 
shall be reinstated and put again into a good and sufficient 
, state of repair fit for habitation, by and at the costs and 
charges of the said (lessor)^ his heirs, and assigns, in such and 
the same manner, state, and condition as the said messuage 
and premises, with the appurtenances, were in immediately 
previous to any and every such damage or destruction as last 
aforesaid. 

In the reddendum and covenant for payment of rent, say 
" Excqpt as hereinafter is exceptedJ^ 
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Thb followxko iupobtant Table^ showing llie usual rotation of crops and restric- 
tions on the tenant throughout the several counties of England, pointing out the 
principal mode of cultivation usuaDy adopted by express contract^ as well as by ^e 
custom of the country, is constructed from the work of Messrs. Kennedy and 
Grainger^ before noticed^ who state it is made from actual survey^ and in which 
innch more full and important information on this subject will be found. (See also 
Woodfall'i Landlord and Tenant, by Harrison, ed« 3. p. 412.) 



TABLE. 



Bbdfobdshire 



Counties. 



' 



Bebkshibe 



BUCKINOHAMSHIBE | 



Cambbidoeshibe - 



Chbbhibb 



Cornwall - 



Usual Rotation of Crops. 



Sands : 1 turnips, S barley, 3 
seeds, 4 wheat. Loams, beans 
or oats after wheat. Clays, 
chiefly beans and wheat. 

Turnip lands : 1 turnips, 2 bar- 
ley or oats, 3 seeds, 4 wheat, 
5 oats. Heavy soils, 1 fallow, 
2 wheat, 3 beans, 4 wheat^ 
5 oats. 

High lands : 1 turnips, 2 bar- 
ley, 3 seeds, 4 wheat or oats. 
Low grounds: 1 wheat, 2 
beans. 

1 fallow, 2 wheat or barley, 3 
oats or beans. 

1 potatoes, 2 oats or wheat, 3 
barley or oats, 4 wheat or 
seeds* 



Usual Restrictions on Tenants. 



None as to rotation or quantity 
of crop ; none as to quantity 
of wheat ; must feed all hay 
and straw ; cannot break up 
pasture. 

None as to mode of cropping 
previous to last year ; at that 
time so many acres in fallow ; 
may sell hay and straw until 
last crop. 

Scarcely any, except sometimes 
to two crops and a fallow. 



1 wheat, 2 oats, 3 potatoes or 
turnips, 4 barley, 5 seeds for 
three years. 



None as to mode of cropping ; 
may not remove hay or straw, 
nor plough pasture. 

May not till more than a given 
proportion of the farm, but 
none as to cropping such til- 
lage land; varies as to re- 
moving hay and straw. 

Not more than two white crops 
without fallow and manure ; 
must use 100 bushels of lime 
for first crop ; must let seeds 
lay down three years ; cannot 
mow more than one crop 
without fresh manure (except 
water meadows) ; may sell 
hay and wheat straw, but no 
other straw. 
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Counties. 



CUMBBRLAMD 



Debbtshire - 



Devonbhibb - 



Dorsetshire - 



Durham 



Essex 



Usual Rotation of Crops. 



1 three gears' grass^ 2 oats^ S 
turnips, 4 barley or wheat, 
5 seeds. Clays : 1 oats, 2 
fallow, 3 wheat, 4 seeds. 



1 oats, 2 turnips or fallow, S 
barley or wheat, 4 seeds, 5 
beans, 6 wheat, chiefly wheat 
and beans. 

1 wheat, 2 barley, oats, or tur- 
nips, 3 wheat 



Gloucestershire - 



1 wheat, 2 turnips or tares, S 
barley or oats, 4 seeds. In 
western districts i 1 wheat, 2 
oats, 3 fallow or turnips, 4 
barley, 5 seeds. 

1 turnips or fallow, 2 barley or 
wheat, 3 seeds, tares, or peas, 
4 oats. 

1 turnips, 2 barley or oats, 3 
seeds, 4 wheat, 5 tares, 6 
clean fallow, 7 wheat or bar- 
ley. Clay land: 1 fallow, 
2 wheat, 3 seeds, 4 oats. 
Some places alternate fallow. 



Havpshibb 



In the Tale : 1 turnips, 2 barley, 
3 seeds for two years, 
wheat. 



1 fallow, 2 wheat, 3 oats or 
barley, 4 seeds for two or 
more years. Tnmip land: 
1 wheat, 2 turnips or tares, 
3 barley or oats, 4 seeds for 
two years. 



Usual Restrictions on Tenants. 



Must not take two white crops 
successively; must regularly 
rotate the crops; a certain 
proportion must remain in 
grass three years ; must leave 
a like quantity in seed as he 
found ; cannot remove hay or 
straw; must use 80 bushels 
of lime for wheat or turnips 
upon a fallow. 

In the north, cannot break up 
pastiu%, nor remove hay or 
straw : in the souih not so 
strict ; none as to cropping. 

Cannot take more than two white 
crops for a fallow, nor sow 
wheat twice ; must use lime 
for wheat or barley, and leave 
same quantity of wheat land 
as found; may sell wheat 
straw, but must feed the 
other ; may sell hay. 

Must feed hay and straw ; can- 
not take two successive crops 
of same kind; but no re- 
striction as to two white crops. 

Must generally rotate strictly,'so 
as to have one fourth in fal- 
low ; sometimes divided into 
three parts. 

Not usual to take two white 
crops in succession ; usual to 
fallow after every third crop ; 
no restriction as to manuring, 
mowing, or grazing x>a8ture ; 
may remove hay and straw, 
upon bringing back dung for 
hay one load, for straw one, 
and in some places two loads. 

Cannot remove hay or straw, 
but no restriction as to mode 
of cropping; usual to allow 
three crops to a fallow ; must 
leave as found. 

Cannot remove hay or straw, 
nor take two wheat crops suc- 
cessively ; but two white crops 
not objectionable ; no restric- 
tions as to quantity of seeds. 
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Counties. 



T 



Herbfobdibibb 



Usual Rotation of Crops. 



Hbrtvobdihibb - 



HUKTINGDONSHIBB « 



Kent 



1 turnips^ 2 barley, 3 seeds^ 4 
wheats 5 tares or peas. Clays : 
1 fallow^ 2 wheats S beans or 
tares, 4 barley, 5 seeds. 



LAKOAgHIBB 



1 fallow, 2 wheat, S seeds, 4 
wheat or beans, 5 oats or 
wheat. 

1 fallow, 2 barley or wheat, 
3 seeds, 4 beans or wheat, 5 
wheat or oats. Cross cropping 
much practised. 

East Kent : 1 turnips, 2 barley, 
3 seeds, 4 wheat, 5 peas. 
WestKent: 1 fallow, 2 wheat, 
3 oats, 4 seeds or beans. 



Usual Restrictions on Tenants. 



Cannot remoye hay or straw, but 
no restriction as to quantity or 
rotation of crops^ except can- 
not sow more than a certain 
quantity of wheat in the last 
year (generally one third of 
the arable land). 

Usually two crops to a fallow ; 
may sell hay and wheat straw, 
but must feed the other straw. 

Cannot break up pasture nor 
remoye hay or straw, but no 
restriction as to cropping. 






LBIOBaTBBSHXBB 



LiNOOLNSHIBB - - 



MONKOUTHSBXRE - 



1 potatoes, 2 wheat, 3 oats, 4 
barley fallowed, 5 seeds, or 1 
oats, 2 potatoes, 3 wheat, 4 
barley, 5 seeds. 



Clays ': 1 
Loams : 



fallow, 2 wheat 
1 turnips, 2 barley 



or oats, 3 seeds, 4 wheat. 



Wolds : 1 turnips, 2 barley or 
oats, 3 seeds, 4 wheat Fen : 
1 coleseed, 2 oats, 3 wheat, 

4 oats. 
Chiys: 1 fallow, 2 wheat, 3 

oats, 4 seeds. Sands : 1 tur- 
nips, 2 barley, 3 seeds, 4 oats,' 

5 fallow or wheat 



Cannot remoye hay or straw, but 
in some places allowed upon 
bringing back dung; not 
more than two crops to a fal- 
low allowed ; otherwise no re- 
strictions as to cropping. 

Cannot haye more than a pro- 
portion of undertillage at one 
time, but may manage the 
tillage part at option ; cannot 
take more than two white 
crops without laying down for 
seeds for one or more years in 
rotation ; must lay a propor- 
tion of dung yearly ; may sell 
hay and straw. 

Cannot sell hay or straw, nor 
break up pasture ; must take 
only two white crops to a 
fallow; in some places must 
lay a certain quantity of lime. 

Cannot remoye hay or straw, 
nor take more than two white 
crops to a fallow, except in 
fen land. 

Generally cannot sell hay or 
straw, except to other tenants 
on same estate ; in some parts 
there is no restriction; no 
restriction as to mode of 
cropping, or quantity of wheat, 
proyided there is a fallow 
after it 
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Cotintiefl. 



NoAFOUC 



N0BTHAHPTON8HIRB 



NorthumAkiland 



Usual Rotation of Crops. 



Usual Restrictions on Tenants. 



1 tuinips^ 8 barley^ S seeds for 
one year^ 4 wheat 



Clays I 1 fallow, 2 wheat, 3 
beans. Loams: 1 turnips^ 
2 barley^ 3 seeds^ 4 wheat. 

1 fallow, 2 wheats 3 seeds, 4 
oats^ 5 fallow again for wheat. 



NOTTIirOHAMSaiRB 



oxpordkbirb 

rutlanmhirr 

Srbomhirb * 
80UBR8ETSHIRE 



Staffordsbirb 



Suffolk 



SlTRRET 



1 turnips, 2 barley or oats, 3 
seeds, 4 wheats 5 peas. Clays: 
1 fallow^ 2 wheats 8 seeds^ 4 
wheat, 5 oats. 



1 turnips, 2 barley, 3 seeds for 
two yearsy 4 wheat. 

1 fallow, 2 wheat, 3 beans, or 

1 turnips, 2 barley^ 3 seeds, 

4 wheat. 
I turnips, 2 barley, 3 seeds or 

peas^ 4 wheat, 5 oats. 
South: 1 fallow, 2 wheat, 3 

seeds or beans, 4 oats. East : 

1 fallow, 2 wheat, 8 oata or 
barley, 4 seeds. 

Clays : 1 fallow, 2 wheat, 3 oats, 
4 seeds. Loams : 1 turnips, 

2 barley, 8 wheat, 4 seeds, 5 
oats. 

Loams : 1 turnips, 2 barley, 3 
seeds, 4 wheat. Heary land : 
1 fallow^ 2 wheat, 8 seeds or 
beans^ 4 wheat or oats. 

Weald: 1 fallow^ 2 wheat, 3 
seeds, 4 oats, 5 tares^ which 
are fed off^ 6 wheat. North : 
1 turnips, 2 barley, 3 seeds, 
4 wheats 5 tares. 



Must rotate crops regularly ; 
some places no oats allowed^ in 
others only a certain portion ; 
cannot remove hay or straw. 

Cannot remove hay or straw, nor 
take more than two crops to a 
fallow, but no restriction as 
to quantity of wheat 

Generally cannot remove hay or 
straw ; where allowed, manure 

Jl must be brouight back, load for 
load j cannot take more than 
two white crops with a green 
one between them for a fallow. 

Cannot remove hay or straw, 
but no restriction as to crop- 
ping, except where tenant en- 
ters at Michaelmas^ in which 
case he can but take three 
crops to a fallow, and never 
two white ones successively. 

Cannot remove hay or straw, but 
no restriction as to cropping 
OT quantity of wheat 

Cannot sell hay or straw; no 
other restriction. 

Cannot sell hay, or straw ; no 
other restriction. 

Cannot sell hay or straw ; nor 
take more ^an two white 
crops to a fallow ; nor break 
up pasture, nor have above a 
certain quantity of wheat. 

Cannot carry away hay or straw^ 
but no restriction as to crop- 
ping, or breaking up pasture; 
frequently done after 20 years ; 
nor as to quantity of wheat. 

Cannot take more than 8 crops of 
corn to a fallow, but not other- 
wise restricted as to mode of 
cropping, or quantity of wheat; 
cannot remove hay or straw. 

Cannot remove hay or straw, 
nor take more than 2 white 
crops to a fallow ; but no re- 
striction as to the quantity of 
wheat or succession of the 2 
white crops. 
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a . *i 



Counties. 



Sussex 



Wabwickbhire 



Westmobelanb 



Wiltshire 



Usual Rotation of Crops. 



Hills : 1 turnips^ 2 barley^ 3 
seeds^ 4 wheats 5 rape 
Weald : 1 fallow^ 3 wheats S 
seeds^ 4 oats. 



Usual Restrictions on Tenants. 



Worcestershire - 



Yorkshire — 
West Riding 

North Riding 



East Riding 



Loams : 1 turnips^ 2 barley or 
oatSj 3 seeds for two years^ 
one cut, two fed, 4 beans, 5 
wheat; or 1 fallow, 2 wheat, 3 
seeds in some way, 4 beans, 
5 oats or turnips. Barley 
land : 1 turnips, 2 barley, 3 
seeds in some way, 4 wheat, 
5 barley. 

1 oats, 2 turnips, 3 barley, 4 
seeds ; or 1 oats, 2 fallow, 3 
wheat, 4 seeds. 



Generally may sell hay, upon 
bringing back dung; some 
places restricted ; cannot take 
more than 2 straw crops to 
a fallow, but no restriction as 
to the sorts or quantity of 
wheat; bound to manure 
meadows once in three years. 

Cannot remove hay or straw^ nor 
take more than 3 crops to a 
fallow, but no restriction as to 
quantity of wheat. 



Clays: 1 fallow, 2 wheat, 3 
seeds, 4 beans, 5 wheat. 
Loams : 1 turnips, 2 barley, 
3 seeds for two years, one cut, 
two fed, 4 wheat. 

No regular system. 



1 turnips or fallow, 2 barley, 3 
seeds, 4 wheat. 

1 turnips, 2 wheat or barley, 
3 oats or wheat, 4 seeds, 
fed off and pared and 
burnt. 

No regular system, except in 
the wolds: 1 turnips, 2 
barley, 3 seeds, 4 wheat. 



Cannot take more than 2 white 
crops before seeds are sown, 
and between them must have 
a green crop or fallow ; must 
manure meadow once in S 
years; must leaye the farm 
as found. 



Restrained fh>m removing hay 
or straw, and taking 2 white 
crops in succession. 



Cannot removehay or straw, nor 
sow more than one third of 
the arable land with wheat 
during the last year, otherwise 
no restrictions. 



Cannot carry away hay or 
straw, nor break up pasture, 
but must leave the farm 
with the same advantages 
as taken ; otherwise no 
restriction as to mode of 
cultivation. 
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A very excellent table will be found in Wood/affi Landlord and Tenant, by 
Harrison^ ed. 3., p. 4^95.^ framed from the same work as the foregoing table, showing 
the various customs of counties in England respecting the most important rights and 
liabilities which exist between an outgoing and an inooming tenant ; pointing out 
the course usually adopted with respect to an outgoing tenant taldng an a«Miy- 
going crop, or claiming a compensation for it from the incomer; and showing the 
extent to which he is entitled for crop previously to leaving his farm ; also the rights 
of parties with respect to hay, straw^ and dung ; and specifying the extent to which 
the outgoer may claim remuneration for expenses of tillage^ from which he has not 
derived a full profit. 



CUSTOMS OF THE COUNTRY, 



From the same source the following table is also derived, showing the customs 
in the Hveral Counties of England, for Repaibs of OuTSuiiiDiiros, Drainyno^ and 
MAinrBiNG. 



Counties, 


Repairs of Out- 
buildings. 


Draining. 


Usual Manure. 


Bbdfosdshibb 


Landlord. 


Tenant, 


Besides dung, day 
much used on the 
sandy soils. 


Bebkshibe 


Tenant; materials 
found by landlord. 


Tenant 


Chalk, sheep*folding. 


BfTCBINOBAHSHIBE - 


Landlord* 


Landlord ; but little 


Chalk. 






practised. 




Cambbidgesbibb - 


Landlord. 


Tenant; but little 
practised exceptin 
the fens. 




Ckbshzbb - 


Landlord generally; 


Little practised. 


Marie, lime, and soap 




when thatched^ te- 




ash. 




nant finds straw 








and landlord work- 








manship. 






COBNWALL • 


Landlord generally ; 


Landlord^ tenant pay- 


Sand, shells, sea. 




when thatched^ te- 


ing 7 or 8 per cent. 


weed, lime. 


a 


nant thatches. « 


on amount laid out. 




CyJlBEBLABD 


Landlord. 


Landlord cuts and 


Lime and Highland 






fillsin, tenantfinds 


sheep-folding. 






stone, and pays 








lOd, in the pound. 




Dbbbitsbibe J • - 


Tenant^ landlord |Ten ant ; little prac- 






finding rough tim- 


tised. 


« 




ber. 






Devonsbibb 


Landlord when 


Much neglected; cut 


Sand, lime. 




thatched^ tenant 


by landlord, filled 




• 


finding reeds for 
thatching. 


in by tenant. 
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Counties. 



D0BSBT8HXBB 



Repairs of Out- 
buildings. 



DaSHAif 



GL0U0S8TBB8HIBa - 
HAlOraBIBB « 



Hkbbfobdbbibb 

HERTF0B]>8BniB 



Humtikodokbhxeb 
ELbnt 



Lakoabhibb 
Lbiobbtbrshibb 

LiNOOMftHIRB 



by tenant. 
Landlord and tenant|Tenant« 

jointly ; yearly 

farms by landlord 

alone. 
Landlord. 



Draining. 



tenant 
a per 



Repaired by tenant^ 

who finds ihatcb, 

and landlord all 

other materials* 
Landlord stones andlLandlord ; materials 



Landlord^ 
paying 
oentage. 



Little practised. 



Usual Manure. 



Dung^ sheep-folding. 



Lime^ 70 or 80 
bushels per acre. 

Dung, hme, chalky 
and marie. 



MoKlfOVTHBHIBB - 

Norfolk 



n0rthampton6hirb 
Northumberland - 
nottinohamshirr - 
Oxfordshire 
rutlakdshqib 
Shropbhibb 

s01ibr8et8hirb 



Tenant ; rough tinu 
ber found by land- 
lord. 

Tenant ; materials 
found by landlord. 

Landlord. 



Landlord. 

Landlord finds mate- 
rials, tenant work, 
manship. 

Landlord. 

Tenant. 

Very few and insig- 
nificant; repaired 
by tenant, mate- 
rials found by 
landlord. 

Landlord. 

Landlord. 



Lime, paring and 
burning. 

Tenant; materials Chalk, sheep^folding. 
found by landlord. 



Landlord; materials 

found by tenant. 
Little practised. 



Litde practised. 
Tenant ; little prac- 
tised. 

Landlord and tenant ; 
much practised. 

Landlord and tenant. 

Workmanship by te- 
nant, materials by 
landlord. 



Landlord. 

Landlord. 

Tenant. 

Landlord. 

Tenant 

Landlord, 

Tenant ; 
found by 



materials 
landlord. 



Dung ; irrigation 

much used. 
Dung, chalky or 

marie, but little 

lime. 
Dung. 
Chalk, fish, woollen 

rags, lime, and 

dung. 
Dung, soap-ash. 

Dung, lime. 

Bones, chalk, rape- 
dust; on the fens 
day* 



Landlord and tenant; 
much done. 

Tenant ; a certain 
portion commonly 
prescribed yearly 

Tenant. 

Landlord and tenant. 

Little practised. 

Little practised. 

Landlord and tenant 

Landlord and tenant. 

Landlord principaUy. 



Chiefiy lime. 

Bones, rape*dust^ 
dung. 

Sheep-folding, dung. 
Lime, compost* 
Bones, dung. 
Paring and burning. 
Bones, dung. 
Lime, dung ; tenant 

allowed for lime. 
Lime, dung. 
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CeuntiM. 


Repairs of Out- 
buildings. 


Draining. 




STAFrOUDSHtBI 


Tentint 


When tenant is wil- 
ling to drain, ma- 
terials generally 
found by landlord. 


Dung. 


SffFFOLK 


Uusaallf thatched ; 
for general repairs 
landlord fipds ma- 
terials and tenant 
workmanship ; for 
thatch tenant finds 


Tenant. 


Dung« 




straw and land- 








lord work. 


* 




SUBBBT - 


Tenant; materials 


Little practised. 


Liipe, salt, saltpetre. 




found by landlord. 




soap ash. 


Sussex 


Tenant; rough tim- 


Tenant. 


Lime, chalk, dung, 




ber found by land, 
•lord* 




and mould, mixed. 


Wabwioksbirb 


Tenant. 


Tenant^ unless land- 


Dung, top dressing ; 


* 




lord voluntarily 


much practised. 






subscribe. 




WESTMORELAirD 


Tenant ; materials 
found by landlord. 


Little practised. 


Lime* 


WlLT«9IBE - - 


Landlord ; thatch 


LitUe practised. 


WooUen rags, dung. 




done by tenant. 




sheep-folding. 


WOBOB8TBBSHIBB - 


Landlord^ who 


Very little done; ma- 


Irrigation ; much 




. charges the tenant 


terials found by 


practised. 




with one third of 


landlord. 






the expense. 






Y0BK9HIBB 








West RidJDg - 


^ 


 


Bones, rape-dust, 
lime. 


North Riding - 


-Landlord. 


Little practised. - 


Lime and dung, 
paring and burn- 


m 




• 


ing* 


£ast Riding - » 

* 


 




Bones. 
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XVII. 

Licence by Lessor to asngn a Lease and Covenants 
from the intended Assignee^ to pay Rent and perform 
Covenants^ and not to assign without Licence. 

THIS INDENTURE, made the day of , be- 

tween A* B. (the lessor) of the first part, C. D. (the lessee) of 

the second part, and E. F. (the intended assignee) of the third 

part: Whereas [recite the lecLse^ in ivhich said indenture of Recital afiease, 

lease is contained a covenant on the Tpart of the said C. D. ^^ coYcnant 

^ not to Mujni* 

(the lessee)j [recite the covenant not to assign verbatim] : And 
WHEREAS the said C, D. being desirous of assigning unto the 
said £• F. the said recited indenture of lease and the premises 
thereby demised, for all the residue of the term therein yet to 
come and unexpired, hath applied to and requested the said 
A. B. to grant his licence and consent for such assignment, Lessor's con. 
which he hath agreed to do upon the said £. F. entering into ^°^ 
the covenants hereinafter contained : Now this Indenture Testatum. 
WITNESSETH, that in consideration of the covenants hereinafter 
contained on the part of the said E. F., he the said A. B. 
HATH given and granted, and by these presents doth give 
and grant unto tlie said C. D., full liberty, licence, and con- Licence, 
sent to bargain, sell, assign, transfer, and set over unto the 
said E. F., his executors and administrators, the said recited 
indenture of lease and the premises thereby demised, for all 
the residue and remainder of the term thereby granted now 
to come and unexpired thereon: And this Indenture Further te»- 
further WITNESSETH, that in consideration of the premises, *«*"™« 
he the said E. F., doth hereby, for himself, his heirs, ex- 
ecutors, and administrators, covenant and agree with the said 
A. B., his heirs and assigns, in manner following; (that is to 
say), that he the said E. F., his executors, administrators, and Co^enanu by 
assigns, shall and will from time to time and at all times ^<g>i<^to 

" pay rent. 

hereafter, during the residue now to come and unexpired of 
the said term of  years, well and truly pay unto the 
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To perfonn 
coveaanto in 
lease. 



Not to assign. 



That lessor 
may re-enter 
on breach of 
covenant. 



said A. B., his heirs and assigns, the said yearly rent or sum 

of /., upon the several days and times, and in the manner 

appointed for the purpose in and by the said recited inden- 
ture of lease : And also that he the said £. F., his executors, 
administrators and assigns, shall and will at all times here- 
after, during the residue of the said term of years, well 

and truly observe, perform, fulfil, and keep all and every the 
covenants, conditions, provisoes, and agreements in the said 
recited indenture of lease contained, which on the part of the 
lessee or assignee are to be paid, observed, performed, and 
kept: And further, that he the said E. F., his executors 
or administrators, shall not nor will, during the continuance 
of the said term, assign, demise, underlet, transfer, or set 
over, or otherwise by any act or deed cause or procure the 
said hereby demised premises, or any part thereof, or any 
estate, term, or interest therein, to be assigned, demised, 
underlet, transferred, or set over unto any person or persons 
whomsoever, without the consent in writing of the said A. B., 
his heirs or assigns, being first had and obtained {a) : And 

FURTHER, that if the said yearly rent of /., or any 

part thereof, shall happen to be behind and unpaid by 
the space of twenty-one days next after any of the days or 
times whereon the same ought to be paid (being lawfully 
demanded) according to the covenants and reservations in 
the said recited indenture of lease contained; or if the 
said E. F., his executors or administrators, shall at any 
time or times during the continuance of the term granted 
by the said recited indenture of lease, give, assign, demise, 
underlet, transfer, or set over, underlease or underlet the 
premises thereby demised, or any part thereof, or part with 
the possession thereof, or of any part thereof, for all or any 
part of the term by the said recited indenture of lease 
granted to any person or persons whomsoever, without the 
licence and consent of the said A. B., his heirs or assigns, 
in writing, for that purpose first had and obtained ; or if the 



(a) If a lessor grant a licence to assign without any restriction, the 
covenant in the lease not to assign is entirely destroyed. Dumpor's 
case, 4 Co. II9.; Brummelly.Macpherwn, 14Ves. jun. 173. See Third 
Report of Real Property Commissioners, anti, p. 5B, 
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said E. F., his executors or administrators, shall not perform, 
fulfil, and keep all and every the covenants, clauses, con- 
ditions, and agreements in the said recited indenture of 
lease contained, by and on the part of the said C. D., his 
executors and administrators, covenanted to be performed ; 
or if breach or de&ult shall be made in any of the covenants 
hereinbefore contained on the part of the said E. F., his 
executors or administrators, to be paid, observed, and per- 
formed ; then, and in any or either of the said cases, it shall 
and may be lawful to and for the said A. B., his heirs and 
assigns, into the said premises, by the said recited indenture 
of lease demised, or into any part thereof, in the name of 
the whole, wholly to re-enter, and the same to have again, 
retain, repossess^ and enjoy ; any thing in the said recited 
indenture of lease, or in these presents contained, to the 
contrary thereof in any wise notwithstanding. Ik Wit- 
ness, &c« (a) 



(a) A covenant that the leiaee^ his executors or administraton^ will not - 
assign^ does not bind his assignees, Doe dem. Cheert y. Smithy 5 Taunt. 
795. ; BaUy t. WeOsj post ; Paul j. Nurse, 2 Man. & Ry. 525, ; Roe 
dem. Gregmm t. Harrison, 2 Term Rep. 425. Such a covenant is 
personal and collateral only. If a lease be made to a man and his a#- 
eigns, for twenty-one years, provided that he shall not assign, the pro- 
viso being repugnant to the premises is void, but it would have been 
good if the word " assigns" had been omitted. Sheph. Touch. 123. n. 1. 

Underleaeee are not within the words assign, transfer, and set over, 
Crusoe dem. Bkncour v. Bugby, 2 W. Black. 766. ; but if to those 
words are added, '' or otherwise part with the premises, or any part 
thereof, for the whole or any part of the term.'* Lord Ellbnborough 
held the coTtenant broken by an underlease. Doe dem. Holland v. Wors" 
ley, 1 Camp. 20. If the covenant restrains " underletting,'* that means 
assigning, Oreenway v. Adams, 12 Ves. 395. ; but letting lodgings is 
no breach. Doe dem. Pitt v. Laming, 4 Camp. 73. Any infx>luntary Inrolmitsry 
assignment, as by operation of law is no breach ; Doe dem. Mitchinson assignmenu. 
V. Carter, 8 Term Rep. 57. The principle was explained by Lord 
Maoclesfieu) {Doe dem. Hunter v. GaUiers, 2 Term Rep. 131.), that 
the assignment being done by the authority of a statute, bankruptcy 
would supersede any private agreement between the parties, and that 
the assignment by assignees of a bankrupt was no breach of the cove- 
nant not to assign ; see also. Doe dem. Goodbehere v. Sevan, 3 Man. and 
Sel. 353. ; Weatherell v. Creering, ) 2 Ves, 512. ; Doe dem. Lodcwood v. 
Clarke, 8 £a8t. 185.; Doe dem. Cheare v. Smith, 1 Marsh. 359. But a Voluntary 
«o/untory assignment^ as taking the benefit of the insolvent act^ is a breach^ asiignments. 
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Marriage aii4 cnatet a fcofeitiira ; 8h$e ▼. ffale, 13 Ves. 404. The marriag$ of 

a single woman a termor is no breach : and Bayley J. was of opinion^ 

devise. that a defsUe was no breach^ Doe dem. Qaodbehere ▼. Bevan, 3 Man. and 

8el. 353. If the word give was included in the restraining dause, as in 
the above precedent, then a bequest by will would be a breach ; bat 
otherwise Uiere is |io good reawn to doubt^ that a bequest would be no 
breach; yet such^is the case^ and doubts do exist at this day as to whether 
a devise of the term without consent is not a breach ; Bjoe dem. Chreg' 
eon V. Harriioth anii; see also Foti v. Sunmn, Style, 483. Entering 
into partnership and parting with the possession of part of the premises 
is a breach ; Roe dem. Dingky v, SakSy 1 Man. & Selw. 297*; see alao 
anti, p. 31. Spencer* e case ; p. 42. Pennant e case. 
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XVIII. 

Lease by a Lunatic and his Committee. 

THIS INDENTURE, made the day of , between 

A. B. {committee of the lunatic) of the first part, C, D. 
{the Itinatic) of the second part, and E. F. {the lessee) of 
the third part, Witnesseth, that, in consideration of the rent 
and covenants hereinafter reserved and continued on the part 
of the said K F., his executors, administrators, and assigns, 
to be paid^ observed, and performed, he the said A. B., by 
virtue of an order of the Right Hon. , Lord High 

Chancellor of Great Britain, being intrusted by virtue of the 
Queen's sign manual with the care and commitment of the 
custody of the persons and estates of persons found idiot, 
lunatic, or of unsound mind, bearing date the —— day of 
 - \ (a copy whereof is indorsed on these presents), made 
in pursuance of an Act of Parliament made and passed in 
the first year of the reign of His late Majesty Will, IV., 
cap. 65., entituled <* An Act for consolidating and amending 
the laws relating to property belonging to infants, femes 
covert, idiots, lunatics, and persons of unsound mind (a), and 

(a) Sect S4. of this statate (which^ with the previoas sect.^ re- 
lating to lonaticB having limited estates, are the same as sects. 9, and 
4. of the 43 Geo. 3. c 7^*) enacts^ that where any person being a 
lunatic is or shall be seised or possessed of or entitled to any land in 
fee or in taiJ^ or to any leasehold land for an absolute interest^ and it 
shall appear to the Lord Chancellor, intrusted as aforesaid^ to be for the 
benefit of such person that a lease or under-lease should be made Of 
such estates^ for terms of years, for encouraging the orection of build- 
ings thereon^ or for repairing buildings actually being thereon, or other- 
wise improving the same^ or for fanning or other purposes^ it shall be 
lawful for the Lord Chancellor intrusted as aforesaid to order and direct 
the committee of the estate of such lunatic to make such lease of the 
land of such persons respectively, or any part thereof, according to his 
or her interest therein respectively, and to the nature of the tenure of 
such estates respectively, for such term or terms of years^ and subject 
to such rents and covenants^ as the Lord Chancellor intrusted as afore- 
said shall direct. 
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as the committee of the estate of the said C. D. hath demised 
and leased, and by these presents doth demise and lease unto 
the said E. F., his executors, administrators, and assigns, all 
 (anyof the former precedents may be adopted to suit the oe- 
casioUf taking care that all the kssee^s covenants are made with 
the Itmaticj and the covenant for quiet enjoyment by the committee 
of the lunatic as such committee). 



XIX. 

Surrender of a Lease to Freeholder and Lease- 
holder by Lessee or Assignee. 

Parties THIS INDENTURE, made the day of , between 

A. B. {the lessee or assignee) of the one part, and C. D. {tlie 

Recital of lease, lessor) of the otlier part: Whereas by indenture of lease 

bearing date the day of ^ and made between the 

said C. D. of the one part, and E. F. of the other part» 
for the considerations therein mentioned, the said C. D. did 

demise and lease unto the said E. F. All j with the 

appurtenances to the said demised premises belonging : To 
hold unto the said E. F., his executors, administrators, and 

assigns, from the  day of — , for the term of 

years, at and under the yearly rent of -— — Z., payable as 
therein mentioned, and subject to the covenants therein 

Aisignmeiits. contained : And whereas by divers mesne assignments and 

other acts and means good and effectual in the law, the said 
indenture of lease and the premises hereby demised have 
become legally assigned to and vested in the said A. B. (a) : 

Assignee ap-' ' And WHEREAS the Said A. B. hath applied to and requested 

feii^**'"^ the said CD. to grant him a new lease of the said premises 

hereinbefore described for the term of  years, from the 

 day of last, which the said C. D. hath agreed to do, 

upon condition that the said recited indenture of lease be 



(a) If the lessee makes the surrender^ this recital to be omitted. 
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surrendered and yielded up in the manner hereinafter men- 
tioned : Now THIS Indenture witnesseth, that in pursu- Testatum. 
ance and performance of the said agreement, and in consider* 
ation of the sum of 5«. of lawful current money of England to 
him the said A. B. paid by the said C. D., at or upon the 
execution of these presents, the receipt whereof is hereby 
acknowledged, he the said A. B. hath surrendered and yielded Sttrrender. 
up, and by these presents doth surrender and yield up unto 

the said C. D., his heirs (a) and assigns, All , and all and 

singular other the premises comprised in and demised by the 

said recited indenture of lease, and every part thereof, with 

their appurtenances, and all the estate, right, title, interest, 

term of years now to come, and unexpired possession, property, 

daim, and demand whatsoever, both at law and in equity, 

of him the said A. B. of, in, to, or out of the said messuage and 

premises, and every part thereof, together with the said recited 

indenture of lease, and all mesne assignments thereof. To have Habendum 

AND TO HOLD the sa|d messuage or tenement and premises, with ™^S^ 

their appurtenances, unto the said C. D., his heirs and assigns, 

to the end, intent, and purpose that the said recited indenture 

of lease may be cancelled and made void, and that the term, 

estate, and interest of him the said A. B. may merge and be 

extinguished in the reversion, freehold, and inheritance {b) of 

the said messuage and premises, and to the further end, intent. Intent 

and purpose that the said C. D. may be thereby enabled to 

make and execute a good and valid lease of the same premises 

unto the said A. B. for the term of — years from the •^— 

day of  last : And the said A, B., for himself, his heirs, Corenant bj 

executors, and administrators, doth hereby covenant with the ^aThe hj» 

said C. D., his heirs and assigns, that he the said A. B. hath done no act to 

not committed any act whereby the said messuage, or tene- "*^™ ' 

ment and premises, or the said hereinbefore surrendered 

indenture of lease can be in any manner charged or incum*> 

bered. In Witness, &c. 



(a) If the surrender be made to a leaseholder, subfltitate the words 
'' executors^ administrators/' for the word '* heirs/' 

h) If the Bunrender be made to a leaseholder, say — ^'in the 
reyersion^ terro^ estate, and interest of him the said CD. in the said 
messuage and premises/* 
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XX. 

Power o/* Distress in an Uvd^rl^aj^^ of Part of Pro- 
perty comprised Jn an original Lease, over Residue of 
the Property, in the Event of Qrotmd Rent being in 
Arrear and Vhderkssee, called upon for Payment. — 
Covenant to Indemnify Underlessee against Rent and 
Covenants in original Lease, 

Covenant AND the said {Ussor), for himself^ his heirs, executors, and 

administrators, doth hereby covenant, promise and agree with 
and to the said (lessee), his executors, administrators, and 

assigns, in manner following ; (that is to say), that in case the 

said (lessee), his executors, administrators, or assigns, shall at 
any time during the said term be called \ipon and shall be 
compelled to pay any arrears of ground-rent due for or in 
respect of any of the premises, comprised in the said recited 
indenture of lease of the  day of  (original lease), 

and the said (lessor), his executors, administrators, or assigns, 
shall refiise or neglect to repay the same, with the costs and 
charges attending the non-payment thereof, within seven days 
after notice shall be given to or left for him or them, by the 
said (lessee), his executors, administrators, or assigns, for that 
purpose, at his or their most usual or last place of abode, or 
in case any distress or distresses shall be made in or upon the 
said hereby demised messuage, hereditaments, and premises, 
by the said (original lessor), his executors, administrators, or 
assigns, for the said rent of — /., or any part thereof, then 
and in either of such cases it shall be lawful for the said 
(lessee), his executors, administrators, or assigns, from time to 
time, into and upon all or any part of the said messuages and 
hereditaments comprised in and demised by the said recited 

indenture of lease of the — — day of (original lease), not 

hereby demised, to enter and distrain, and by and with the 
dii^tress and distresses then and there found to pay and satisfy 
himself and themselv^ all such suni and Silms of money as 
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he or they shall be caUed upon to pay and shall actually pay 
in respect of such arrears of rent and distress or distresses last 
mentioned, and also all such loss, costs, charges, damages, 
and expenses as he or they shall or may suffer, sustain, or be 
put unto, for or by reason or means or on account thereof 
respectively as aforesaid; and to appraise, sell, and dispose of 
the same last-mentioned distresses according to law, and as 
in other cases of distress for rent in arrear : And also, that Indemnity, 
he the said {le88ar)j his executors, administrators, or assigns, 
shall and will, at his and their expence, at all times hereafter 
save harmless and keep indemnified the said {lessee)^ his ex- 
ecutors, administrators, and assigns, and his and their lands 
and tenements, goods and chattels, from and against the rent 

reserved by the said recited indenture of lease of the day 

of {original lease) y and all the covenants, clauses, and 

agreements therein contained, and all actions, suits, penalties, 
forfeitures, costs, charges, damages, and expenses whatsoever, 
by reason of or relating to the same. 
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lease, 



Assignment of Leaseholds. 
Assiffnee of Lease to Purchaser* 

4 

Partiet. THIS INDENTURE, made the day of , between 

A. B. of tlie one part, and C. D. of the other part : Whereas, 
by an indenture qf lease bearing date the — day of——, 
between E. F. of the one part, and G. H. of the other part, 
for the considerations therein mentioned, the said E. F. did 
demise and lease unto the said G. H., All ^ with the ap- 
purtenances, To HOLD to the said G. H., his executors, 

administrators, and assigns, from the day of — then 

last, for the term of , at and under the yearly rent of 

— — , payable as therein-mentioned, and subject to the cove- 
nants therein contained : And whereas, by an indenture 
of assignment bearing date the — day of——, and made 
between the said G. H. of the one part, and the said A. B. of the 
other part, All and singular (he premises comprised in and 
demised by the said recited indenture of lease were assigned 
to the said A* B. for the then residue of the said term of , 
subject to the rent and covenants in and by the said recited 
indenture of lease reserved and contained: And whereas 
the said C. D. hath contracted with the said A. B. for the 
absolute purchase of the messuages and premises comprised 
in and demised by the said recited indenture of lease, free 

from all incumbrances whatsoever, at the sum of L : Now 

THIS Indenture witnesseth, that in consideration of L 
of lawful money current money of England to the said A. B. 
paid by the said C. D. at or before the execution of these pre- 
sents, the payment and receipt whereof, and that the same is 



of assignment 



Contract for 
purohase. 



Testatum. 
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in full for the absolute purchase of the said messuage and 
premises, the said A. B. doth hereby acknowledge, and 
from the same doth hereby for ever discharge the said C. D., 
his executors, administrators, and assigns, Hr the said A. B. 
HATH granted, bargained, sold, assigned, transferred, and set 
over, and by these presents doth grant, bargain, sell, assign, 
transfer, and set over, unto the said C. D., his executors, 

administrators and assigns, All , and all the estate, right, Parcels. 

title, interest, possession, property, claim, and demand what- 
soever, at law and in equity, of him the said A. B. of, in, and 
to the same premises, and every part thereof. To have and Habendum. 
TO HOLD the said messuage or tenement, and all and singular 
other the premises hereby assigned or intended so to be, with 
their appurtenances, unto the said C. D., his executors, ad- 
ministrators, and assigns, from the — day of last, for 

and during all the residue now to come and unexpired of the 
said term of — years, by the said recited indenture of lease 
granted, subject nevertheless to the payment of the rent and to 
the performance of the covenants (a) and agreements in and by 



(a) This condition will not operate as a covenant so as to bind 
the assignee after he has assigned over : the words are mere words of 
qualification, and not of contract. This was very recently determined 
in Wblveridffe v. Steward (S Moo. Sc Scott^ 56l.). Lord Denman, in 
giving judgment in that case, observed, that the case came before the 
court on a writ of error from the Comnum Pleas. It was an action of 
covenant brought by the defendant in error on an indenture of assign- 
Rient of a term for years. The declaration stated the original lease from 
the lessor to the defendant in error for twenty.one years from March, 
1820, containing a covenant to pay rent quarterly, and that, by indenture 
executed by the plaintiff and defendant, the defendant in error assigned 
to the plaintiff, in error^ his executors^ administrators, and assigns, the 
said indenture of lease, and the demised premises, and aU the estate, 
right, title, and interest, term of years then to come and unexpired^ 
property, daim, and demand of the defendant in error : to have and 
to hold Ae said lease, together with the said premises, to the plaintiff 
in error, his executors, administrators, and assigns, during all the re» 
mainder of the said term of twenty-one years, granted by the said 
indenture of lease, then to come and unexpired; subject nevertheleee 
to the payment of the yearly rent and the performance qf the covenants 
atid agreements reserved and contained in the said indenture of lease; 
and that the plaintiff in error accepted the said assignment and entered. 
The declaration then assigned as a breach the non-payment of rent due 
after the assignment, by reason whereof the defendant in eiror was 
obliged to pay the amount. The plaintiff in error (the defendant 

VOL. IV. I 
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As^ignmenU. 



the same indenture of lease reserved and contained, and which 
henceforth, on the part of the lessee, assignee, or tenant, are 



What consti- 
tutes a coYe- 
nant. 



Office of the 
habendum. 



below) pleaded several pleas on which issue was joined^ and found 
against him^ and one plea^ vis.^ that before the rent became due^ he 
asstgned over, to which plea there was a demuirer and joinder^ on which 
judgment was given by the Court of Common Pleas for the defendant 
in error. 

His lordship in giving judgment said^ ** The question in this case 
is, whether the plaintiff in error ia liable to the defendant in error 
for non*payment of rent due after he had assigned over; and that 
depends upon the further question, whether the words ' subject never- 
theless to the payment of the yearly rent^' &c. amounts to a covenant 
to pay the rent during the whole residue of the unexpired term. If 
they dos the judgment of the court below ought to be affirmed ; if they 
do notj it ought to be reversed* We are of opinion that they do 
not. It is fully established that no precise form of words is necessary 
to constitute a covenant. * Any words in a deed which thow an 
agf9$ment to do a thing make a covenant:' but it must be clear that 
they are meant to operate (u an agreement, and not merely as words 
of condition or qusdification. Are then the words in question meant 
to be used as words of agreement between the assignor and assignee^ 
or words of qualification to modify and restrain the generality of the 
words which precede, and to express clearly the intention of the 
assignor^ not to asaign an absolute term^ but a term subject to all the 
obligations towards the lessor to which it was originally liable ? To 
detmnine this we must look at the indenture as stated on the record^ 
and observe in what pArt the words occur. They come after the 
habendum^ and constitute part of it. Though the indenture con- 
tains the language of both parties in the granting part, the words are 
those of the grantor, which are to be taken most strongly against him* 
self: and therefore it was material for him to quahfy the grant, that he 
might not be considered as conveying any greater estete than he really 
intended : this is properly done in the habendum. The office of the 
habendum is, to limit the oertainty of the estate. ^ It doth qualify the 
general intendment of the premises ; and the reason of this is, for that 
it is a maxim of law that every man's grant shall be taken by construe* 
tion of law most forcible against himself/ (Co. Litt. ISS a.) As these ex- 
pressions, therefore, occur in that part of the deed in which they ought 
to be if their object was merely to quslify and abridge the generality of the 
granting part, it is highly probable that they were intended to have that 
eflfect only, and some instances were adduced by the counsel for the 
plaintiff in error, where similar words occurring in the same part of the 
deed could not possibly have any other signification. For example, the 
assignment of a lease by way of mortgage, and the conveyance of an 
estate, subject to a mortgage or incumbrance, to a second mortgagee, or 
to a purchaser, where it is impossible that these words could constitute a 
eavenant by the mortgagee to pay the rent in the one case, or by the 
saooad mortgagee or purehaser to pay off the mortgage or ineombranet 
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er ought to ba paid^ obsenred and performed : Awd the laid CoTenuts by 
A. B.} for himielfy hia hein, executoriy add administrators} ^° °^' 



in the other. It may be said^ however, that in these instances the con- 
text and subjeet matter of the inttrament lead to the inference that ao 
eoTenant was intended by ibese words; but that in the present case so 
such Inference arises; and that the same words in different instruments 
may hare different meanings. This may be true, but it lies upon the 
defendant in error to show affirmatively that the words amount to an 
agreement with him to pay the rent and perform the covenants; and is 
there any thing in this indenture which tends to prove that they were 
meant to be used in any other sense than that which would naturally be 
attributed to them in the place in which they occur ? On the contrary^ 
if the assignor really intended that the assignee should covenant with 
him to pay the rent and perform every covenant during the termi and 
thus become liable, not only for his own defi^ults^ but for those of all 
subsequent assignees, and the assignee really intended also to bind him- 
self to that extent, is it not to be expected that they would have ex- 
pressed themselves in distinct unambiguous language ? especially as it 
is the usual practice in cases of this kind, where such a liability is Usual practice, 
intended, for the assignee to enter into a bond or an express covenant 
of indemnity with the assignor against the covenants in the original 
lease. It is a very just remark made by the counsel for the plaintiff in 
error, that it is the duty of a party who intends to bind another by a 
covenant in a former formal instrument, to insert it in that instrument 
in distinct and intelligible terms, by which the party to be bound can- 
not be deceived, and not to call upon the court to infer such a covenant 
from words which are at least equivocal, and which one party may never 
have meant to use in the sense ascribed to him by the other. 
' '^ For these reasons we think that the proper construction of this 
indenture is, that these are words of qualiftcation, and not of con- 
tract ; and if the question were entirely new, we should adopt that 
construction. We have, however, the authority of the Court of King s 
Bench, in a case which is not reported, the particulars of which have 
been furnished to us by my brother JatMa Pdrke, who was counsel in it. 
(Milie V, HarrU, Michaelmas Term, 1820*) It was an action of assump- 
sit by the assignor against the assignee of a lease, who had accepted, 
but not executed, the assignment for not repaying to the assignor the 
rent which he had been obliged to pay after the assignee had assigned 
over. The deed contained similar words to those in this instrument 
LoRB TxNTSRDEK nonsuitod the plaintiff on the trial at the sittings 
before Michaelmas Terra, ] 820. On a motion for a new trial, the court 
confirmed his lordship's decision, by refusing a rule on the ground that 
these were not words of agreement, but were merely descriptive of the 
obligations to which the assignee would be liable as between him and the 
lessor. It remains (his lordship continued) only to make some observa- 
tions on the cases relied on by the defendant in error. That of BarTiet v. 
Lynch proceeds upon the ground that during <Ae e<nUinuane$ qf the «n- 
tere$t of the (w^^npner there is a duty on his psrt te pay the rent and to 
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Free from in* 
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doth hereby covenant, promise, and agree to and with the 
said C. D., his executors, administrators, and assigns, by these 
presents, in manner following; (that is to say,) that notwith- 
standing any act, deed, matter, or thing by him the said 
A. B. made, done, executed, or suffered to the contrary, the 
said recited indenture of lease is, at the time of the sealing 
and delivery of these presents, a valid and subsisting lease 
at law and in equity, and not forfeited, surrendered, or other- 
wise become void or voidable : And that, notwithstanding any 
act, deed, matter, or thing as aforesaid, the said A. B. now hath 
good right and lawful power and authori^ to grant, bargain, 
sell, and assign the said messuage and premises unto the said 
C. D., his executors, administrators,, and assigns, in manner 
aforesaid : And also, that the said C. D., his executors, ad- 
ministrators, and assigns, shall and may at all times hereafter, 
during the residue now to come and unexpired of the said 

term of years, peaceably and quietly have, hold, use, 

occupy, possess, and enjoy the said messuage and premises 
hereby assigned, with the appurtenances, and receive the rents 
and profits thereof, for his and their own use and benefit, 
subject only to the rent and covenants reserved and contained 



perform the covenants. Mr. Justice Batlet^ in giving judgment, states 
that the duty is commensurate with the time during which the assignee 
has an interest in the premises. This duty^ we think^ would arise from 
the mere relation between the parties, for the efiect of the assignment is^ 
that the lessee becomes a surety to the lessor for the assignee, who, as 
between himself and the lessor, is the principal bound, whilst he is 
assignee, to pay the rent and perform the covenants running with the 
estate; and the surety, after paying the debt or discharging the obliga- 
tion to which he is liable, has his remedy over against the principaL 
And he would also, in all probability, have the same remedy over against 
each subsequent assignee in respect of breaches committed during the 
continuance of the interest of each, for the lessee is in effect a surety 
for each of them to the lessor. The case of ChanceUar v. Pook was 
also mentioned, in which Lord Mansfield said, 'that there was a 
covenant by the defendant for paying the rent in the deed poll, but it 
was with the lessee.' There, however, the words of the instrument 
were very different : they were these — ' the assignee paying the rent 
and performing the covenants, and indemnifying the lessee against the 
same,' which last words were incapable of being construed as qualify- 
ing the generality of the granting part, and could have no other effect 
than an agreement on the part of the assignee with the assignor. The 
judgment of the Court of Common Pleas was reversed." 
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in the said recited indenture of lease, and free from all 
other incumbrances whatsoever, made, done or committed 
by the said A. B., without any interruption, claim, or de- 
mand whatsoever by or from the said A. B., his executors 
or administrators, or by or from any person claiming any 
estate or interest through, under, or in trust for him or 
them : And further, that he the said A. B., his heirs, ex- For fiirther 
ecutors, or administrators, and every other person now or ■«"">nce- 
hereafter claiming or possessing any estate, right, title, trust, 
or interest in the said messuage and premises through him 
or them, shall and will, at any time or times hereafter, at the 
request and expense of the said C. D., his executors, admini- 
stratorsy and assigns, make and execute every such further 
act and deed whatsoever, for more perfectly and absolutely 
assigning and assuring the said messuage and premises, with 
the appurtenances, unto the said C. D., his executors, adminis- 
trators, and assigns, for all the residue and remainder which 
shall be then to come and unexpired of the said term of  
years, as he or they, or his or their counsel in the law shall 
reasonably advise and require : And the said C. D., for him- Coreiuuit by 
self, his heirs, executors, and administrators, doth hereby fo"^^ntof 
covenant, promise, and agree with and to the said A. B., his rent and per- . 
executors and administrators, that he the said C. D., his ex- coveaanL 
ecutors, administrators, and assigns, shall and will (a), from 



(a) The purchaser of le&aeholds is bound to enter into this covenant, 
although not required to do so by the contract for sale (see Peniber v. 
JUathers, 1 Bro. C, C. 52. ; Exparte Little, 8 MoD. 67.) : where, how- 
ever, the vendor is only an assignee of the lease, and not bound by 
coTenant to pay the rent and perform the covenants, his liability ceases 
upon his assigning over (see Taylor y.Shum, 1 Bos. & PaU. 21.; 
Fagg y. Bobie, S Younge & C. 96.) ; consequently there is nothing for a 
purchaser to indemnify against : so in cases of bankmptcy) the assignees 
are not personally liable after they have made the assignment, and are 
not therefore entitled to require from the purchaser such a covenant 
( WiUciru V. Fry, I Mer. 244.) ; more particularly as, where the assignees 
accept a lease^ the bankrupt is by the stat. 6 Geo. 4. c. l6. s. 75, 
expressly discharged from all future liability to the rent and covenants, 
escept in cases where the bankrupt happens not to be the lessee, and in 
his character of assignee has given a covenant of indemnity to the lessee, 
which the statute does not expressly discharge him from ; but even in 
Ais case the bankrupt cannot require an indemnity as a matter of course 
or of right. Wilkine v. Fry, antd. In that case the assignees of the 

I 3 
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Midsummer day last, and thenceforth from time to time, pay 
the yearly rent of L by the said recited indenture of 
lease reserved, and observe and keep all and every the 
covenants, conditions, provisoes, and agreements therein 
contained on the lessee or assignee's part to be paid, observed, 
and performed, and shall and will at all times hereafter 
effectually indemnify and save harmless the said A. B., his 
heirs, executors, and administrators, and his and their estates, 
goods, chattels, and effects, from all losses, charges, damages, 
and expenses in respect of the same rent, covenants, condi- 
tions, provisoes, and agreements respectively, and all costs, 
charges, damages, and expenses whatsoever in any wise re- 
lating thereto, or to the non-payment or non-observance 
thereof respectively. In witness, &c. 



bankrupt had only an equitable interest; and Sm W. Grakt^ M«R./ 
taid^ — ^< But supposing that with regard to assignees in general it were 
a matter of doubt whether they, having once taken to the bankrupt's 
lease, could get rid of the liability to be sued, by afterwards parting 
with that lease ; yet these assignees never were, at any moment, liable 
to be sued upon any one of the covenants in the lease ; because it never 
could be alleged, as against them, that all the estate, right, and interest 
of the bankrupt in the premises came to and vested in them, which it 
is necessary to declare in order to maintain an action against an assignee 
upon a covenant. They take nothing from the bankrupt but a mere 
equity of redemption ; for he himself had, before his bankruptcy, 
assigned away the whole l^al estate." So that Sir W. Grant at that 
time seemed to consider that an equitahk assignee of a lease was not 
liable to the rent and covenants of that lease, and this has now been de- 
cided by Mooresy. Choat, post, p. 140., overruling Fiight v. BenUey^ 
post, p. 14£. 
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II. 

AssiONMENT of Rent and Release of Covemamts. 

Lessor to Lessee* 

THIS INDENTURE, made the day of , be- P«rti«. 

twsen a. B. of the one part, and C. D. of the other part : 

Whereas, by an indenture of lease, bearing date the Redtal of lease. 

of , and made between the said A. B. of the one part, 

and the said C. D. of the other part, for the considerations 

therein mentioned, the said A. B. did demise and lease unto 

the said C. D. All — -, To hold unto the said C. D., 

his executors, administrators, and assigns, from "  -, for the 

term of  years, at and under the clear yearly rent of 

/., on the four most usual quarterly days of payment of 

rent in the year, (that is to say) on in every year by 

equal quarterly payments : the first payment thereof was to 
begin and was made on the — — day of  : And in the 
now reciting indenture of lease is contained a covenant from 
the said C. D., for himself, his heirs, executors, and admi* 
nistrators, with the said A. B., his heirs and assigns, for 
the due payment by him the said C. D., his executors, admi-- 
nistrators, and assigns, of the said yearly rent of — t 
unto the said A. B., his heirs and assigns, during the said 
term by the said lease demised, by equal quarterly payments 
on the days and in manner aforesaid, free from all taxes and 
deductions whatsoever ; and also a proviso or power of re- 
entry into and upon the said demised premises by the said 
A. B., his heirs and assigns, if the said yearly rent of •— /., 
or any part thereof, should happen to be behind or unpaid by 
the space of twenty-one days next after any of the said quar* 
terly days of payment appointed for payment thereof: And Contwotfor 
WHEREAS the said C. D. hath contracted and agreed with the ^^^ 
said A. B. for the absolute purchase of the said yearly rent of 

I 4 
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L j reserved and made payable by the said recited inden- 
ture of lease, and every part thereof, to grow due from and 
after the — — now last past, for all the residue then and now 
to come and unexpired of the said term of  years by the 
said recited indenture of lease granted, at or for the price or 

sum of 1 : Now this Indenture witnesseth, that in 

consideration of the sum of /. of lawful current money 

of England to the said A. B. paid by the said C, D. at or 
before the sealing and delivery of these presents, the receipt 
whereof the said A. B. doth hereby acknowledge, and there- 
from doth hereby for ever discharge the said C. D., his executors, 
administrators, and assigns, He the said A. B. hath granted, 
bargained, sold, assigned, and set over, and by these presents 
doth grant, bargain, sell, assign, and set over, unto the said 
C. D., his executors, administrators, and assigns, All that the 

said yearly rent or sum of /., reserved or madefpayable by 

the said recited indenture of lease of the — day of  , 

and every part thereof, to grow due and payable from , 

during the whole remainder then and now to come and un- 
expired of and in the said term of  years by the said 
lease granted, and all powers and remedies for the recovery 
thereof; and all the estate, right, title, and interest, property, 
claim, and demand whatsoever at law or in equity of him the 
said A. B. in and to the same yearly rent or sum of /., 

and every part thereof. To have, hold, receive, take, and 

ENJOY the said yearly rent or sum of -/., and every part 

thereof, to grow due from and after the said day 

of , during the whole remainder then and now to 

come and unexpired of the said term of years by the 

said recited lease granted unto and by the said C. D., 

his executors, administrators, and assigns, to and for his and 

Release of rent, their own absolute use and benefit : And the said A. B., for 

the considerations aforesaid, hath remised, released, and for 
ever quitted claim, and by these presents doth remise, re- 
lease, and for ever quit claim, unto the said C. D., his execu- 
tors, administrators, and assigns: And also, all and singular 
the messuage, tenement, and premises demised by the said 
recited indenture of lease^ of and from the said yearly rent 
or sum of — -— t reserved and made payable by the same 
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indenture of lease, and every part thereof, to grow due from 

and after the said  day of • j during all the residue 

and remainder dien and now to come and unexpired of the 
said term of  years by the said indenture of lease 

granted : And also, of and from the said recited covenant of and ooTenantsi 
t)ie said C. D. in the said indenture of lease contained, for 
payment of the said rent: And also, of, from, and against and power of 
all right and power of re-entry of and by him the said A, B., r^en^y- 
his executors, administrators, and assigns, into or upon the 
said demised premises in case of non-payment of the said 
rent, or any part thereof: And also, of, from, and against all 
other powers, rights, and remedies for or concerning the said 
rent, or any part thereof, or by reason of the non-payment 
thereof, or of any part thereof: To the end and intent that 
the said yearly rent or sum of L, or any part thereof, 

may never hereafter be recoverable, payable, or demandable 
by or to the said A. B., his heirs or assigns : And the said CoTcnants by 
A, B. DOTH hereby, for himself^ his heirs, executors, and ad- h^f^o^'^i^ht 
ministrators, covenant, promise, and agree with and to the to assign. 
said C. D., his executors, administrators, and assigns, that he 
the said A. B. is well and lawfully entitled to the said yearly 
rent of L hereby assigned and released, or intended so 

to be, and hath in himself good right and title to grant or 
assign and release the said rent and the said covenant for 
payment thereof, and the said right of re-entry for or on 
non-payment thereof, unto the said C. D., his executors, ad- 
ministrators, and assigns, in manner aforesaid : And further, 
that he the said A. B. hath not at any time heretofore incum- 
bered the same : And further, that he the said A. B., his For further 
heirs and assigns, and all other persons whomsoever claiming ■^"'**^®- 
under him or them, shall and will from time to time, and at 
all times hereafter, upon the request and at the expense of 
the said C. D., his executors, administrators, and assigns, 
make and execute, or cause and procure to be made and 
executed, any and every further and other or more satis- 
factory grant, assignment, release, and assurance of the said 
yearly rent of — — /. reserved and made payable by the 
said recited indenture of lease, and of the said recited cove- 
nant for payment thereof, and of the said right or power of 
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re-entry into the said demised premises in case of non*pay- 
xnent thereof, or of any part thereof, which the said C. D., his 
executors, administrators, or ^assigns, or his or their counsel 
in the law, shall reasonably advise and require. In wrr^ 

NESS, &c. 



III. 



Parties. 



Power to re- 
purchase. 



Assignment of Leaseholds from a Vendor to a Pur- 
chaser, with a Power enabling the Vendor to re* 
PURCHASE within a limited Period. 

THIS INDENTURE, made the day of , between 

A. B. {the vendor) of the one part, and C. D. {the purchaser) 
of the other part ladopt the precedent No. 1., and add the 
following provisoes and covenant^ : Provided always, and it 
is hereby agreed and declared between and by the said 
A. B. and C. D., that in case the said A. B., his executors 
or administrators, shall at any time before the expiration 
of six calendar months, to be computed from the day of the 
date of these presents, be desirous of repurchasing the pre- 
mises hereby assigned, and of such his or their desire shall 
give unto the said C. D., his executors, administrators, or 
assigns, fourteen days' previous notice in writing, and shall at 
the expiration of such time pay unto the said CD., his 
executors, administrators, or assigns, the sum of L of 

lawful current money of England, without any deduction or 
abatement whatsoever, and such further sum or sums of 
like lawful and current money as shall be agreed upon or 
awarded by two surveyors to be named and appointed, one 
of them by and on behalf of the said A. B. and C. D. 
respectively^ or their respective executors, administrators, or 
assigns, and one other third person to be named by such two 
surveyors, in case of difference between them, for and in 
respect of any repairs which the said C. D., his executors, 
administrators, or assigns, shall have caused to be made or 
done upon or to the said premises, or any part thereof, during 
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his or their poaaession thereof, then and in soch case, or at 
any time thereafter, the said C. D., his executors, admini- 
strators, or assigns, shall and will, at the request, costs, and 
charges of the said A. B., his executors or administrators, 
re-assign to him or them, or as he or they shall direct, the said 
premises hereby as8igned,]or intended so to be, and every part 
thereof, free from all incumbrances, to be made, done, or 
committed by the said C. D., his executors, administrators, 
or assigns, in the mean time ; but if the said^A. B., his ex- 
ecutors or administrators, shall not, within the period of six 
calendar months, give such notice as aforesaid pf his or their 
desire to repurchase the said premises, or having given it, 
shall make default in payment of the aforesaid sum of  / «, 
or any part thereof, or in the payment of such further sum 
or sums of money as aforesaid in respect of repairs, or any 
part thereof, contrary to such notice, then and in such case, 
and from thenceforth, the estate, right, title, and interest of 
the said C. D., his executors, administrators, and assigns, of 
and in the said premises hereby assigned, or intended so to 
be, shall be absolute and indefeasible as well in equity as at 
law, and the said A. B., his executors and administrators, 
shall be for ever debarred from all right and benefit of repur- 
chase, as well in equity as at law (a) : And the said A. B., for 



(a) An assignment of this nature will not be considered as usury, 
unless it be intended as a cloak for a loan of money. (Holt, N. P. S95.) 
In BamU v. Sabine (1 Vem. 268.), the Lord Kbbpkr cited Sir An^ 
thony Cage^s case, of a clause to re-purchase, which made so much stir 
in Westminster Hall^ and said he thought that where there was a clause 
or provision to re-purchase, the time Umited ought to be precieefy observed^ 
See also Manhve v. Bale^ 2 Vem. 84. ; Hampton v. Spencer, id. 287., 
4 Campb. 1. 

Where a person obtained a beneficial lease under the influence of a 
loan of money by the lessee to the lessor, it is a fraudulent evasion of 
the statutes of usury, and an undue advantage taken of the lessor, 
therefore void ; per Lord Rbdesdalb (1 Sch.& Lefr. 182.). Never- 
theless, in fee eimple cases of this nature the practitioner should carefully 
consider the results that may follow. Suppose the purchaser to die 
seised, and after his death the vendor to claim the performance of the 
condition to re«purchase, the purcha»e»maney may bdong to the Aetr, and 
not to the executor. 

A ease occurred where one Wareham conveyed an estate to Sir 
Riehard Grobham, and afterwards Sir Richard demised the lands to 
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Coyeiuuit by faimself, his heirs, executors, and administrators, doth hereby 

yendor for fur- 
ther assurance 
in case he does 
not repurchase^ 



covenant, promise, and agree with and to the said C. D., his 



Wareham for seven years at a rent^ with a proviso^ that if Warefaam or 
his heir shoald within seven years be desirous to re-purchase^ and give 
notice to Sir Richard^ his heirs or assigns, and pay him or them 30001,, 
then he or they would assure the lands to Wareham. Sir R ichard died^ 
and after his death Wareham gave notice to re-purchase ; the money 
was decreed to the heir of Sir Richard in preference to his executors^ 
on the ground that it was not the case of a mortgage, bat a mere colla- 
teral agreement to re-purchase. (3 Swanst. 681.) 

The distinction between a purchase with a covenant to re-purchase 
and a mortgage was taken by the Lord Keeper Finch in Thorn" 
borough v. Baker (1 Ch. Ca. 283.). An estate had been conveyed 
by Lawrence Clifton to Sir James Baker in fee : at the same time by 
another deed it was agreed that if Clifton should during his life pay 
to Baker, his heirs, executors, administrators, or assigns, a certain rent ; 
and if the heirs of Clifton should, within six months after the death of 
Clifton, pay to Baker, his heirs, executors^ administrators, or assigns, 
500/., with interest, the conveyance was to be void. The Lord 
Keeper decreed the mortgage money to the adminiftratrun of Baker, 
and not to his heir, because the reason of the common law in these 
cases ought as near as may be to be followed in equity. 

Now by the common law (observed the Lord Keeper), if the con- 
ditions or defeasance of a mortgage of inheritance be so penned that no 
mention is made either of heirs or executors to whom the money should 
be paid, in that case the money ought to be paid to the executrix, in 
regard that the money came first out of the personal estate, and therefore 
usually returns thither again ; but if the defeasance appoints the money 
to be paid either to heirs or executors disjunctively, there, by the 
common law, if the mortgagor pay the money precisely at the day, 
he may elect to pay it either to the heirs or executors, as he pkaseth ; 
but where the precise day is passed, and the mortgage forfeited, all 
election is gone in law, for in law there is no redemption. Then when 
the case is reduced to an equity of redemption, that redemption is not 
to be upon payment to the heirs or executors of the mortgagee, at the 
election of ^e mortgagor, for it were against equity tO' revive that elec- 
tion, for then the mortgagor might defer the payment as long as he 
pleaseth, and at last, for a composition, by payment of the money 
to that hand which will use him best ; much less can the Court elect 
or direct the payment where they please, for a power so arbitrary- 
might be attended with many inconveniences throughout. Therefore to 
Rule. have a certain rule in these cases, and a better cannot be chosen than to 

come as near unto the rule and reason of the common law as may be. 
Now the law always gives the money to the executor where no person 
is named, and where the election to pay to either heir or executor is 
Nature of a gone and forfeited in law; 'tis all one in equity as if either heir or ex- 
mortgage, ecutor were named, and then equity ought to follow the law, and give 

it to the executor, for in natural justice and equity the principal right of 



Assignments. 125 

executors, administrators, and assigns, that if no such notice 
of repurchase of the said premises as aforesaid shall be 
given by the said A. B., his executors or administrators, 
within the said space of six calendar months, to be com- 
puted from the day of the date of these presents, he the said 



the mortgigee is to the money^ and his right of the land is only as a 
secarity for the money ; wherefore^ when the security descends to the 
heir of the mortgagee, attended with an equity of redemption, as soon 
as the mortgi^r pays the money the lands belong to him, and only the 
money to the mortgagee, which is merely personal, and so accrues to 
the executors or administrators of the mortgagee. And for this reason 
a mortgage of an inheritance to a citisen of London hath been held to 
be part of his personal estate, and divided according to custom. And 
though it may seem hard that the heir should part the land, and 
be decreed to make a recompence, without haying the money which 
comes in lieu of the land, yet it will not seem so to them who consider 
that the land was never more than a security, and that after payment of 
the money the law keeps a trust for the mortgage, which the heir of the 
mortgi^e is bound to execute; and his lordship declared that the 
right to a sum of money, which is a personal duty, ought always to be 
certain and not to be variable upon circumstances. Wherefore his 
lordship did not think it material that the administratrix in this case 
bad assets without this money^ for assets or not assets is not the mea- 
sure of justice to executor or administrator, but serves only as a pre- 
tence to favour the heir, who either ought to have the money if there 
be no assets, or not to have it though there be assets. And for the same 
reason his lordship did not think it material that there wanted circum- 
stances of a personal covenant from the mortgagor to pay the money^ 
for though the case of the administratrix of the mortgagee had been 
stronger with it, yet it is strong enough without it. His lordship de- 
clared that he had considered the various precedents in this case which 
bad been urged, whereof not one did come to the very point, there 
being a great difference between a mortgage and an absolute conveyance Difference be- 
with a collateral agreement to reconvey upon re-payment of the purchase tween a mort- 
money ; the other late precedents which made for tiie heir being con- S^g^ ^^ ^^ 
trary to the more ancient precedents of this court, and to some modem •^«*^"*® ^J^' 
precedents also, which seemed to his lordship of more weight, his ][^,^i]a^ral 
lordship being of opinion that all mortgages ought to be looked upon as agreement to 
part of the personal estate, unless the mortgagee in his lifetime^ or by reconyey. 
his last will, do otherwise declare and dispose of the same. 

In Werner v. Winstanley (2 Sch. & Lef. 393.), it was held that a 
bond fide purchase of an interest will not be converted into a loan on 
account of a power to re-purchase being given to the seller, although at 
an advanced price ; but if the purchaser, instead of taking the risk of 
tile subject of the contract («. g. an annuity) on himself, takes a secu- 
rity for re-payment of the principal^ that will vitiate the transaction, and 
render it a mere mortgage security. See Sevier v. Greenway, 19 Ves. 
jun. 4il3, 
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proviso not to 
be construed as 
a mortgage. 



Purchaser not 
to be answer- 
able for rents. 



Consideration 
paid for abso« 
lute purchase. 



A. B., his executors and administrators, shall and will, upon 
the reasonable request, and at the costs and charges in the 
law of the said C. D., hia executors, administrators, or assigns, 
make and execute unto him and them such releases or other 
araurance of his or their right, title, and interest, both at 
law and in equity, of, in, and to the said premises, and every 
part thereof, under or by virtue of the proviso lastly herein- 
before contained, as by him the said C. D., his executors, 
administrators, or assigns, or his or their counsel in the law, 
shall be reasonably required : Provided always, and it is 
hereby agreed and declared by and between the said A. B. 
and C. D., that these presents are not intended to be, nor 
shall the same, by reason of any matter or thing herein con- 
tained, be taken or construed to be taken in the nature of a 
mortgage or security for the said sum of — — i, as if the same 
had been lent or advanced by the said C. D. ; neither shall 
the said A. B., his heirs, executors, or administrators, be in 
any wise accountable to the said C. D. for interest in respect 

of the said sum of /,, or any part thereof, nor shall the 

said C. D., his executors, administrators, or assigns, or any 
or either of them, be in any wise accountable unto the said 
A. B., his executors, administrators, or assigns, for the rents 
or profits of the said premises, or any part thereof, in case of 
any such repurchase being made as aforesaid, it being the 
true intent and meaning of the said A. B. and C. D., that 
the sum of L hereinbefore expressed to be paid by the 
said C. D. to the said A. B, at or before the sealing and 
delivery of these presents, was so paid as and for the full 
and true value and absolute purchase of the said premises 
hereby assigned, subject only to such option or privilege of 
repurchase on the part of the said A. B., his executors 
or administrators, as hereinbefore is expressed. In wit- 
ness, &c. 
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IV. 

Assignment of Leaseholds jrom a Vendor (Assignee of a 
Lectse) and Mortgagee to a Purchaser. 

THIS INDENTURE, made the day of , be- parties. 

tween a, B. {the vendor) of the first part, C, D. {the mart" 
gagee) of the second part, and E, F. (the purchaser) of the third 
part: Whereas, by an indenture of lease bearing date the Recital of 

day of , and made between G. H, of the one part, ^®"^' 

and I. K. of the other part, for the considerations therein 
mentioned, the said G. H. did demise and lease unto the said 

I. K., his executors, administrators, and assigns. All ^ Parcels. 

To HOLD the same unto the said I. K., his executors, admi- 
nistrators, and assigns, from — , for the term of — years, 
at and under the yearly rent of />, payable quarterly as 
therein mentioned, and subject to the several covenants there- 
in contained : And whereas, by divers mesne assignments and mesne as- 
and other assurances in the law, and ultimately by an inden- "«'^®''^ 

ture, bearing date the day of , made between L. M. 

of the one part and the said A, B. of the other part, the said 
premises became legally vested in the said A. B. for all the 
residue and remainder then to come and unexpired of the said 
term of years thereof granted by the said indenture of lease, 
subject only as aforesaid: And whereas, by indenture bear- of mortgage, 
ing date on or about the  day of , and made between 
tha^aid A. B. of the one part and the said C. D. of the other 
part, for the considerations therein mentioned, the said A. B. 
did assign the premises comprised in and demised by the said 
recited indenture of lease unto the said C. D., for all the re- 
mainder of the said term of  years, subject to a proviso 
for redemption of the same premises on payment by the said 

A. B. to the said C. D. of the sum of /. and interest after 

the rate of 5/. per cent, per annum, on the day of " : 

And whereas the said E. F. hath contracted and agreed Contract for 
with the said A. B, for the absolute purchase of the said P""^^"*®* 
nifssuage and hereditaments comprised in and demised by the 
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due to 
mortgagee, 



to be paid out 
of purohase 
money. 



Testatum. 



said in part recited indenture of lease^ at or for the price or 

sum of — /., free from the said mortgage debt of /. 

and all other incumbrances whatsoever: And whereas there 
is now due to the said C. D., upon the security of the said 
indenture of the day of , the principal sum of 



— /., all interest for the same having been paid up to the 
date hereof, as the said C. D. doth hereby declare : And 
WHEREAS it hath been agreed that the sum of  L, part of 
the said sum of L, the purchase money for the said pre- 
mises, shall be paid to the said C. D. in full satisfaction of 
his said mortgage security, and that the sum of L, the 

residue thereof, shall be paid to the said A. B. : Now this 
Indenture witnesseth, that in consideration of the sum of 
— — /. of lawful current money of England, paid by the said 
E. F. to the said C. D., with and by the consent and direc- 
tion of the said A. B., testified by his executing these 
presents, at or before the sealing and delivery of these 
presents, the receipt of which said sum of Z., and that 
tlie same is in full satisfaction and discharge of all prin- 
cipal money and interest, claims, and demands whatsoever 
of him the said C. D. under and by virtue of the said re^- 

cited indenture of the day of , he the said C. D 

doth hereby acknowledge, and therefrom doth acquit, release, 
and discharge the said E. F., his executors, administrators, 
and assigns, and also the said messuage, hereditaments, and 
premises ; and also in consideration of the further sum of 
'L of like lawful current money, by the said E. F. to the 
said A. B. at the same time paid, the receipt whereof and the 

payment of the said sum of L to the said C. D. the said 

A. B. doth hereby acknowledge, and therefrom doth release 
and discharge the said E. F., his executors, administrators^ 

and assigns; and which said two several sums of /. and 

/. make together the sum of—/., the consideration 

money for the absolute purchase of the said premises as 
aforesaid, as the said A. B. doth hereby declare. He the 
said C. D. (at the request and by the direction of the said 
A. B., testified by his executing these presents,) hath bar- 
gained, sold, assigned, transferred, and set over, and by these 
presents doth bargain, sell, assign, transfer, and set over, and 
the said A. B. hath granted, bargained, sold, assigned* trans* 
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ferred, and set over, ratified^ and confirmed, and by these 
presents doth grant, bargain, sell, assign, transfer^ and set 
over, ratify, and confirm unto the said £« F., his executors, 
administrators, and assigns, All , and all and singular, Paieels. 
other the premises comprised in and demised by the said re- 
cited indenture of lease, with the appurtenances, and all the 
estate, right, title, interest, term of years now to come and 
unexpired, property, possession, claim, and demand whatso- 
ever, both at law and in equity, of them the said A. B. and 
C. D., and of each of them, into or out of the said premises, and 
every part thereof, together with the said indenture of lease 
and all mesne assignments thereof To have and to hold HiOieDdum. 
the said messuage or tenement, and all and singular other the 
premises hereby assigned, or intended so to be,:witli their ap- 
purtenances, unto the said £• F., his executors, administrators, 
and assigns, henceforth for all the remainder of the said term 
of years thereof granted by the said indenture of lease 

as aforesaid, and now to come and unexpired, freed and abso- 
lutely acquitted and discharged of and from all claims and 
demands whatsoever of the said C. D. under or by virtue of 
the said indenture of the — — day of — *— , but subject 
nevertheless to the payment of the rent and performance of 
the covenants and agreements in and by the said indenture of 
lease reserved and contained on the tenant or lessee's part 
henceforth to be paid, kept, and performed : And the said Corenant bj 
C. D. doth hereby, for himself, his heirs, executors, and admi- J^°JJ^^ ^^^ 
nistrators, covenant and declare with and to the said £• F., his act to in- 
executors, administrators, and assigns, that he the said C. D. ^" ' 
hath not made, done, or executed any act, deed, matter, or 
thing whatsoever, whereby or by means whereof the said pre- 
mises hereby assigned, or any part thereof, are or can be im- 
peached, charged, affected, or incumbered in title, estate, 
term, or otherwise howsoever: And the said A.B. doth CoTeminubj 
hereby, for himself, his heirs, executors, and administrators, j^^'^ ^ ^ 
covenant with the said E. F., his executors, administrators, 
and assigns, that notwithstanding any act, deed, matter or 
thing whatsoever by him the said A. B., or by the said C. D., 
the said recited indenture of lease now is a good, valid, and 
subsisting lease, and that the said term thereby created is 
not forfeited, merged, extinguished, surrendered, determined, 
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or Otherwise become void or roidable: Avb also^ that 
notwithstanding any such act, deed, matter, or thing as afore- 
said, the said A. B. and C. D., or one of them, now have in 
themselves, or one of them hath in himself, good right and 
lawful authority to assign the said hereditaments and premises 
hereinbefore assigned, or intended so to be, with the appur- 
tenances, unto the said E. F., his executors, administrators, and 
assigns, in manner aforesaid : And also, that the yearly rent 
by the said indenture of lease reserved, hath been paid by the 
said A. B. up to the day of the date hereof, and that all the 
covenants and agreements in the same indenture of lease, 
contained on the lessee's or assignee's part, have hitherto been 
duly paid, kept, and performed : And further, that it shall 
be lawful for the said E. F., his executors, administrators, 
and assigns, at all times hereafter, during the continuance of the 
said term of years therein, peaceably and quietly to enter into 
and upon, and to have, hold, use, occupy, possess, and enjoy 
the said hereditaments and premises hereinbefore assigned, 
with the appurtenances, and to receive and take the rents and 
profits thereof, to and for his and their own proper use and 
benefit, without any denial, interruption, claim, or demand 
whatsoever from or by him the said A. B. or by the said C. D., 
or by either of them, or by either of their executors, admi- 
nistrators, or assigns, or any other person or persons claiming 
or to claim from, under, or in trust for them, or any of them, 
free and clear, and for ever discharged, or by the said A. B., 
his heirs, executors, or administrators, well and suflSiciently 
saved, kept harmless, and indemnified from and against all 
manner of former and other estates, titles, charges, and in- 
cumbrances whatsoever, either already or hereafter to be had, 
made, or executed by the said A. B. and C. D., or either of 
them, or any person or persons claiming or to claim by, 
from, through, under, or in trust for them, or either of 
them : And also, that the said A. B. and C. D., and the 
executors and administrators of each of them, and all other 
persons claiming any estate, right, title, trust, charge, or 
interest whatsoever, either at law or in equity, into or out 
of the said hereditaments and premises hereinbefore as* 
signed, or any part thereof, through, under, or in trust for 
the said A. B. tod C. D., or either of them, shall and will. 
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at all times hereafter, upon the request and at the expense of 
the said £. F») his executors, administrators) Or assignsi make, 
do» and execute every suoh further and other lawful and rea* 
sonable act% deedsi assignments, and assurances in the kw, 
for the furtlier, better, m6re perfectly, and Itbsolutely, or 
satis&ctorily assigning and assuring the same hereditaments 
and premises, with the appurtenances, unto the said £« F., 
his executors, administrators, or assigns, for the residue and 
remainder which shall be then to come atid unexpired of the 

said term of years therein, unto the said £• F«, his 

executors, administrators, or assigns, as by him or them, or 
his or their counsel, shall be reasonably advised tad required* 
(Add covenant Jbr payment of rent andperfarmaneo qfcovelumtif 
a$ in No. L p. 117«) 



V. 

AsSiaNMSnt of an absobUe and contingent UEVXasioir in 

Stock. 

THIS INDENTURE, made the -— — day of ^ bbtweek Partieiu 

A. B., one of the children of C* D., of  > of the one part, 
and E. F. of the other part: Whereas — — L. M- RecitdofwUL 
deceased, by her last will and ''testament in writings bearing 
date the — day of — — , after giving divers specific legacies, 
gave and bequeathed all her money in the public stocks or 
funds, and all tlie residue and remainder of her estate, what* 
soever and wheresoever, and of what nature or kind soever 
the same might be, not thereinbefore given and bequeathed, 
subject to the payment of her debts, legacies, funeral expenses, 
and the expense of proving her will, unto M. D. and O. P., 
their heirs, executors, administrators, and assigns. Upon 
TRUST, that they should invest the money to arise from such 
residue in some or one of the public funds in England, at 
their discretion, and pay the interest and dividends arising 
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from one moiety or half part thereof, and also to transfer 
the principal of such moiety in manner thereinafter men* 
tioned : And as to the other moiety or half part of the said 
residue, Upon trust, to pay the interest and dividends 
arising therefrom unto the said C. D., during her life, in 
manner therein mentioned ; and immediately after her death. 
Upon trust, to pay, assign, and transfer the said last men- 
tioned moiety or half part of the said funds and securities in 
which the said residue should be invested, equally unto, be- 
tween, and amongst all and every the children of the said 
C. D. living at her decease^ their executors and administra- 
tors, in equal shares and proportions : And the said testatrix 
appointed the said M. D. and O. P. executors of her said 
will : And whereas the said testatrix departed this life on or 
about the  day of — -, without altering or revoking her 
said will, and her said executors duly proved the same in the 
Prerogative Court of the Archbishop of Canterbury on or 
about' the day of : And whereas the said execu- 
tors, soon after the decease of the said testatrix, in order 
to carry the trusts of her said will into execution, converted 
all the estate and effects of the said testatrix into money, and 
thereout, afterpayment of her debts, legacies, funeral expenses, 
and the expense of proving her said will, invested all the then 
residue in the purchase of, and there is now standing in the 
names of the said M. D. and O. P. in the books of the Grover- 
nor and Company of the Bank of England, the sum of - 7 ,, 
3/. per cent. Consolidated Bank Annuities : And whereas the 

said C. D. is now living, and hath — children, viz. all 

now living : And whereas the said E. F. hath contracted 
and agreed with the said A. B. for the absolute sale to him 
of his reversionary share and interest of and in the said sum 
of — — /. 3/. per cent Bank Consolidated Annuities expectant 
on the decease of the said C. D., and all and every other right, 
share, and shares, and interest, to which the said A. B., his 
executors and administrators, may hereafter become entitled 
by survivorship or otherwise, in and to the said sum of h 
3/. per cent. Consolidated Bank Annuities, and also in and 
to any other sum or sums of money to which the said A. B. 
is now or may hereafter become entitled, in any manner how- 
soever, under the aforesaid will of the said L. M.^ and the 
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funds and securities for the same respectively, at the price of 

 L : Now THIS Indenture witnesseth, that in consider- Twtatum. 
ation of  L of lawful current money of England paid by 
the said E» F. to the said A. B., upon the execution of these 
presents^ the payment and receipt whereof as and for such 
purchase as aforesaid he the said A. B. doth hereby acknow- 
ledge, and doth for ever discharge the said £• F., his executors 
and administrators, therefrom, He the said A. B. hath granted, 
bargained, sold, assigned, transferred, and set over, and by 
these presents doth grant, bargain, sell, assign, transfer, and 
set over, unto the said K F., All that the part, share, and Share. 
proportion, parts, shares, or proportions, vested, contingent, 
reversionary, original, accrued, or otherwise, of him the said 
A. B. his executors or administrators, of and in the said sum 
of I SI. per cent Consolidated Bank Annuities, and of 
and in every part thereof, and of and in the funds and secu- 
rities upon which the same, or any part thereof, now is or 
hereafter shall or may be placed out or invested, to which 
the said A. B., his executors or administrators shall or may 
become, or if these presents had not been made would or 
might have become, entitled to or mterested in upon the de- 
cease of the said C. D., as one of her children, under und by 
virtue of the aforesaid will of the said L. M., or at any other 
timeorinany other manner howsoever: And also, all and every 
other sum and sums of money to which the said A. B. now 
is or hereafter may, or if these presents had not been made 
might have, become entitled under the same will, in any man- 
ner howsoever; And all and all manner of dividends, in- 
terest, annual and other proceeds of the same monies and 
funds respectively ; And all the estate, right, title, contingent, 
reversionary, and other interest, possibility, benefit, property, 
legal and equitable claim and demand whatsoever, of him 
the said A. B. of, in, and to the said hereby assigned monies 
and premises, and of, in, and to the funds and securities upon 
which the same or any part thereof respectively shall or may 
at any time hereafter and for the time being be placed out or 
invested; To have, hold, receive, take, and enjoy the Habendum* ' 
said part or share and parts and shares of him the said A. B., 
his executors and administrators, of and in the said monies, 
Bank Annuities, funds, securities, estate, and interest, and 
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other the premiaefl hereby assigned, or intended so to be, and 
every part thereof, unto and by the said E. F., bis executors, 
administrators, and assigns, immediately from and after and 
expectant on the decease of the said C. D., or other sooner 
determination of the estate or estates, for life} now therein re* 
spectively, to and for his and their own use and benefity 
Power of absolutely and for ever : And the better to enable the said 
attorney. jj^ jp,^ j^j^ ^xecutors, administrators, and assigns, to have and 

receive the said «— — monies, Bank Annuities, securities, and 
premises, hereby assigned, or intended so to be. He the said 
A. B. doth hereby make, ordain, constitute, and irrevocably 
appoint the said E. F., his executors, administrators, and 
assigns, his true and lawful attorney and attomies, on the 
behalf and in the names of him the said A. B., his executors 
or administrators, or otherwise, but for the sole use and 
benefit of the said E. F., his executors, administrators, and 
assigns, to ask, demand, sue for, recover, and receive of and 
from the trustees or trustee, executors or executor, of the 
said recited will of the said L. M. deceased, or either of them, 
and of and from all or any other trustees or trustee, ocecu* 
tors or executor, in whom for the time being the said trust 
premises are or shall at any time and from time to time be 
vested, All and singular the said part and parts, share and 
shares of him the said A. B«, his executors and administrators, 
of, in, and to the said monies. Bank Annuities, securities, and 
premises hereby assigned, or intended so to be, and to give 
receipts and other effectual discharges for the same^ or any 
part thereof, and the dividends, interest, and proceeds thereof, 
and to use, take^ and prosecute every or any lawful or equi- 
table method, course, or expedient for the recovery and re- 
ceiving the same, or any part thereof, in as full, ample^ and 
beneficial a manner, to all intents and purposes, as he the said 
A. B., his executors or administrators, might or could do or 
have done in case these presents had not been made; And 
ALSO to substitute and appoint under him or them) on his or 
their behalf or behalves, any other person or persons, frt>m 
time to time, for the same end and purpose: And the said 
A. B. doth hereby expressly authorise, empower, direct, and 
require the said M. D. and O. P., and all other the trustees 
and executors, or trustee and executor, for the time being of 
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the said trust premises, and each of them, to pay, assign, 
and transfer the same to the said E. F., his executors, 
administrators, and assigns, accordingly : And the said A. B. Corenanteby 
doth hereby, for himself, his heirs, executors, and administra- Jath done no* 
tors, covenant, promise, and agree with and to the said E. F., act to incumber 
his executors, administrators, and assigns, that he the said 
A. B., hath not at any time heretofore made, done, or 
committed any act or deed whereby the said hereby assigned 
monies, funds, securities, and premises, or any part thereof, 
shall or may be released, extinguished, charged, or incum- 
bered : And also, that he the said A. B. hath in himself and hath good 
good right to sell and assign the said hereby assigned "^ * ^ Mwgn, 
monies, funds, securities, and premises, unto the said E. F.j 
his executors, administrators, and assigns, in manner afore- 
said : And also, that it shall be lawful for the said E. F., his for quiat a^|oy. 
executors, administrators, and assigns, at all times hereafter, ^^^ ^^' 
peaceably and quietly to have, hold, receive, take, and enjoy, 
all and singular the said hereby assigned monies, Bank 
annuities, securities, and premises, and every part thereof^ 
to and for his and their own proper use and benefit, without 
any interruption whatsoever from or by the said A. B., his 
executors and administrators, or any person claiming through 
or in trust for him, them, or through the said L. M. deceased: 
And further, that he the said A. B., his executors and ad- for further 
ministrators, and all persons whomsoever claiming through or •""""<*• i 
in trust for him or the said L. M. deceased, shall and will, 
at the expense of the said E. F., his executors, administrators, 
or assigns, make and execute all further deeds and assurances 
that may be necessary for the more perfectly assigning, as- 
suring, and confirming the said hereby assigned monies. Bank 
annuities, securities, and premises, and every part thereof re- 
spectively, unto the said E. F., his executors, administrators, 
and assigns, and for enabling him and thehi to receive and 
recover the same according to the true intent and meaning 
of these presents, as the said E. F., his executors, administra- 
tors, or assigns, or his or their counsel in the law, shall re* 
quires In witness, &e. 
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VI. 

Assignment of Leaseholds from an Administrator to a 

Purchaser. 

Parties. THIS INDENTURE, made the day of , be- 

tween A. B. (the adminstraior) of the one part, and C. D. 

Lease. [tlie purchaser) of the other part : Whereas, by indenture of 

lease bearing date the — — day of  {recite the lease) : 

Letters of And WHEREAS the Said {intestate) departed this life on or 

administnitioiu ^y^^^^ ^j^^ j^^ ^^ ^ intestate, unmarried, and with- 

out issue, and letters of administration of his personal estate 
and effects were, on or about the — — day of — , granted 
unto the said A. B. by the Prerogative CJourt of the Arch- 

^^ bishop of Canterbury : And whereas the said A. B. caused 

the said messuage or tenement and premises to be put up for 
sale by public auction, on the ' day of , by the de- 

scription of , at which sale the said C. D. was declared 
to be the highest bidder and purchaser thereof, at or for the 

Tesutunau price or sum of /. : Now this Indenture witnesseth, 

that in consideration of the sum of — /. of lawful current 
money of England to the said A. B. paid by the said C. D. 
at or before the execution of these presents, the receipt 
whereof, and that the same is in full for the absolute purchase 
of the messuages or tenements and hereditaments herein- 
after described and assigned, he the said A. B. doth hereby 
acknowledge (a), and therefrom doth hereby for ever dis- 
charge the said C. D., his executors, administrators, and 
assigns. He the said A. B. hath bargained, sold, assigned. 



(a) A purchaser is in general safe in taking an assignment of lease- 
holds from an executor or administrator, wi&out having the concur* 
rente of even a specific legatee ; and, on the other hand, a purchaser 
would not he safe in taking an assignment from a specific legatee, 
without the concurrence of the executor or administrator, because^ until 
such concurrence, nothing rests in the legatee. |^ 
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transferred, and set over, and by these presents doth bargain, 
se]], assign, transfer, and set over, unto the said C. D., his 
executors, administrators, and assigns, All {proceed as in 
precedent No. L p. 1 12. to the covenants^ and add only a covenant 
that the administrator has done no act to incumber^ [as in pre^ 
cedent No. IV. p. 129. (a), also a covenant by the purchaser for 
payment of rent and performance of covenants in leascy as in 
precedent No. L p. 117. (b) 



(a) An execatoT or administrator ia not bound to enter into covenants 
for title ; see Staines v. Morris, 1 Ves. & B. 8. An assignee of a 
lease assigned to him by an administrator is not obliged to make a prqfert 
in curiam of the letters of administration; 3 Wils. 3. per Lbb C. J. 

(6) A porchaser is bound to enter into this ooyenant where the sale 
is by an executor or administrator ; Staines v. Morris, anti. 
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AssioNMENT of Part of the Purchase Money for an 
Estate retained by Agreement Jy the Purchaser 
as an Indemnity against a Defect of Title^ in Satis- 
faction of a Debt, 



Parties. THIS INDENTURE, made the day of 



BE- 



Recitals. 

Purchase 
monej. 



Debt ' 



Testatum. 



TWEEN A. B. of the one part, and C. D. of the other part : 
Whereas the said A. B. is entitled to the sum of—/., 
bearing interest from the — day of — now last past, 
which was retained by E. F. out of the purchase money 
for {state the estate sold)j lately purchased by the said E. F. 
of the said A. B. : And whereas the said sum of L 

is retained by the said E. F. {state the cause) : And 
WHEREAS the said A. B. is justly indebted unto the said C. D. 
in the sum of /., for monies herebefore at divers times 

advanced and lent by the said C. D. unto the said A. B., 
as he the said A. B. doth by his execution of these presents 
admit and acknowledge ; and it hath been agreed by and 

between the said parties hereto, that the said sum of L^ 

and of the interest secured and to accrue due for the said 
sum of /., shall be assigned and accepted by tl^e said 
C. D. in satisfaction and extinguishment of the aforesaid 

debt of /. : Now this Indenture witnesseth, that in 

pursuance of the said contract, and in consideration of the 
debt or sum of — — /. now due and owing by the said A. B. 
to the said C. D., which debt the said A. B. doth hereby 
admit and acknowledge, He the said A. B. hath bar- 
gained, sold, assigned, and set over, and by these presents 
DOTH bargain, sell, assign, and set over, unto the said C. D., 
his executors, administrators, and assigns, All that the sum 
of L so retained by E. F. as aforesaid, and of and in 

the interest already accrued and hereafter to accrue due for 

the same sum of /., and all the right, title, interest, 

trust, profits, benefit, claim, and demand whatsoever, both at 
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law and in equity, of him the said A. B. of, in, to, out o^ 
or upon the said monies and premises hereby assured, or 
intended so to be. To have, hold, demand, recover, receive, Habendum, 
take, and enjoy the said monies and premises hereby 
assigned, or intended so to be, unto and by the said C. D., 
his executors, administrators, [and assigns, henceforth for 
•ver, for his and their own benefit, in satisfaction and dis- 
charge of the aforesaid debt due from the said A. B* to the 
said C. D. : And the said A. B. doth by these presents con- Letter of 
stitute and irrevocably appoint the said C. D., his executors, ^^ "^^' 
administrators, and assigns, the true and lawful attorney and 
attornies of and for him the said A. B., his executors and 
administrators, in the premises, in his or their name or nam^, 
or otherwise, but at the costs of the said C. D., his executors, 
administrators, or assigns, to demand, sue for, recover, levy, 
and receive of and from all and every person and persons 
liable or interested to pay the same, the said monies and 
premises hereby assigned, or intended so to be, and upon 
receipt thereof, or of any part thereof to make and give 
one or more good and su£5cient acquittance or acquit- 
tances, release or releases,' for the money so to be received, 
and generally to do, perform, and execute all other needful 
or expeditious acts, matters, and things in and about or 
for recovering, levying, and receiving the said monies and 
premises : And the said A. B. doth hereby, for himself, his Covenuits by 
heirs, executors, and administrators, covenant and declare j^^JS^fip^i*** 
with and to the said C. D«, his executors and administrators, entitled, 
that he the said A. B, is !now, at the execution hereof, abso- 
lutely and beneficially entitled to the said monies and pre- 
mises hereby assigned, and hatli not at any time or times 
made, done, executed, committed, or permitted or suffered and done no 
to be done, any act, deed, matter, or thing whatsoever, *<'*»<^™^'' 
whereby or by means or in consequence of which the same 
monies and premises, or any of them, or any part thereof, 
are, is, can, shall, or may be received, assigned, incum- 
bered, or in any manner prejudicially affected. {Add co^ 
venant for Jurther assurancet as in precedent No. V« p. 135.) 
In witness, &c. 
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VIIL 

An Assignment of Leaseholds Jram the Assignees of 
a Bankrupt, an Equitable Mortgagee (a), and 
the Bankrupt to a Purchaser. 

Parties. THIS INDENTURE, made the day of , between 

A. B. and C. D., creditors, assignees of the estate and eflPects 



Flight V, Bent- (d) Since the caae of Flight v. JBentUy (7 Sim. 14^.) has been wer» 
ley over-ruled rulsd by Moores v. Cheat (1 Legal Guide^ ^9^*), it may be considered 
by gg getded that an equitable mortgagee holding a lease deposited with him 

Moora ^ secure the payment of money^ and not in the possession of the de- 
Ciiff^^ mised property^ is not liable in equity to be made an assignee of the 
lease or to the lessor for rent and covenants. This was decided by 
Moores v. Choat. In that case the bill was filed by the plaintiff Moores, 
who was the lessor of some premises in Poplar, to recover from the de» 
fendant Choat^ who was executor of an equitable mortgagee of the lease, 
249/. for arrear of rent. The lease was granted in 1829 to a person 
named Andrews, for twenty-one years, at a rent of 46/. In 1837 
Andrews died in insolvent circumstances, leaving the premises out of 
repair, and owing above 1802. for arrears of rent. About 70/. having 
since become due, the plaintiff applied to the widow to give up the 
lease, when he discovered that it bad been deposited as a security for a 
debt with Mash in 1830, who had since died, and that Choat, Uie de- 
fendant, was his only surviving executor. It appeared that the plain- 
tiff's solicitor gave notice to Choat, that unless he delivered the lease up 
he would be held personally responsible for the rent and covenants. 
Choat replied through his solicitor, that neither Mash nor himself had 
ever been in possession, but that the lease would be given up on pay- 
ment of 10/. The bill prayed that Choat might be decreed to pay 
S49/. lis, 6d, to the plaintiff, and to put the premises in repair ; and, 
if necessary, that he might be decreed to take an assignment of the 
lease, and that the plaintiff might be at liberty to bring one or more 
action or actions against him on the covenants in the lease, and that he 
might be restrained from setting up, as a defence thereto, that no 
assignment of the lease had been made to Mash ; and that he might 
pay the costs of the suit and of the assignment. The case was founded 
on Flight v. Bentley, which sanctioned the doctrine, that the depositary 
of a lease as a security for money advanced was held in equity to be an 
assignee, and liable to the landlord for the rent as well as to the per- 
formance of every covenant the lease contained. 

The Viob-Chancellor, in delivering judgment, said, " This case 
was in substance a rehearing of Flight v. Bentley. He felt the deoision 
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of E. F., late of 9 of the first part» and G. H. and I. K., 

official assignees of the estate and efiects of the said bankrupt, 



in that case wu cne which could not be supported, snd how it came to be 
made in the manner it stood in the reports he was at a loss to compre- 
hend. What rendered it more remarkable waa^ that he had long ago 
made a sort of comparison between two reports of the preceding case of 
Lucas T. Comer/ord (1 Ves. jun. 235., 8 Bro. C. C. l66,), of those Lucom 

circumstances which it appeared to him at the time might be fairly col- t. 

lected from tfaem^ and had made the following note with his own hand Ccmerford. 
in the margin of his copy of Brown,: — 'It appears from Vesey, the 
defendsnt by his answer admitted he was bound to perform the other 
coyenants, but not the coyenant to rebuild.* And Loan Thublow 
seemed to haye made his decision on that admission. He could not 
comprehend how, with these circumstances affecting the case of Lucas 
y. Comerford, the dedaion in Flight y. BenUey eyer came to be made — 
a decision which, as it stood reported, was neither supported by Lucas 
y. Comer/ord, nor any principle recognized by the Court. He under, 
stood the law to be, that if a lessee contracted to sell, and a party con- 
tracted to purchase of him, it was preposterous to say that thereupon 
an equity arose for the landlord to say to the purchaser, ' You shall 
take a lease,' and to the lessee, ' You shall conyey.' No such case 
could arise, and no equity could be held for the landlord to interfere 
with the non-performance of ihe contract between the lessee and the 
intended assignee. The utmost efiect of the deposit of the lease by 
way of mortgage would be, to create a contract to assign the interest of 
the lessee to the depositary. A man was not obliged, because he had a 
contract, to make an assignment. He might exercise his option, and 
unless he did so by filing a bill of foreclosure, or where there was an 
express sgreement for a sale, and he took steps to effect the sale by a 
bill for specific performance, he stood, to all intents and purposes, in the 
character of a total stranger to the tenancy, and with him the landlord 
had no right to interfere. In Lucas y. Comerford there was a coye- 
nant by the leasee that the lease should be subject to the debt ; the de- 
fendant was also in possession, and by his answer submitted to perform 
some coyenants, though he denied his liability to others ; and Loan 
Thurlow, on a reyiew of all the circumstances of that case, (not one 
of which was to be found in the present case, except this species of 
equitable debt,) made the decree by which he gaye the landlord the 
benefit of the character of equitable assignee, which, by the depositary 
being in possession, with the additional circumstance that he was willing 
to perform some of the coyenants, would form a sufiident ground for so 
doing. It appeared to him, on die plainest prindples of law, that this 
was a case in which a court of equity could not interfere againat Cheat, 
the executor." His Lordship added, that as he understood the case of 
Jenkins y. Portman, (1 Keen, 435.) Loan Lanodjilb might haye made Jenkins v. 
his decision just as he did, if Flight y. Bentley had neyer existed ; and Portman not 
he, therefore, decided the case without meaning to interfere with the "^^^^s^^d with, 
decidon in Jenkins y. Portman (8 Sim. 524. S. C, also a Copy of the 
Decree in Flight r. Bentkg, id. 521.). 
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of the second part ; the said E. F. {the bankrupt) of the third 
part; L. M. {equitable mortgagee) of the fourth part; and 



Jenkina 

T. 

Portman, 



FRght 

T. 



Id that caw Lord LANaoAitV said that the caia of Lucae t. Comer- 
ford was cited to show that^ even in the case of an equitable mortgage 
by deposit of deeds, the depositary was held bound by an agreement to 
rebuild, and was compelled to take an assignment with covenants for 
that purpose. The authority of that case was not denied ; but it ap- 
pears by Brown* s Report^ that the equitable mortgagee, in that case, had 
taken possession of the mortgaged estate ; and it was argued thatj in 
equity, a mortgagee, by assignment of the whole leasehold interest, did 
not become liable to the ooTonants of the lease if he did not take pos- 
session ; and the cases of Sparkee t. Smith (2 Vern. S74.), and EaUm 
T. Jacques (anU), which was expressly over-ruled at law in WiUiame v. 
Boeanquet (1 Brod. & B. 238.), were cited as showing the rule in 
equity. The case; of PUkington v. ShaUer (2 Vern. 374.), and an 
anonymous case in S I'reeman, 25S,, were also cited ; but it does not 
appear to me that the fact of a mortgagee^ by assignment of a leasehold 
interest taking actual possession of the mortgaged property, is more im- 
portant in equity than it is at law: and the unpublished case of FUghi 
V. BerUlejf, cited by Mr* Stuart, shows that it was not so considered by 
the Vice-daiaiicellor. In that case. Flight, the plaintiff, represented the 
original lessee of the estate in question. Postlethwaite was an under, 
lessee : and he deposited his under-lease with Bentley & Co., as a secu- 
rity for the repayment of a sum of money. After the insolvency of 
Postlethwaite, Flight demanded the rent of Bentley & Co., who at firtt 
refused to pay rent, or to give up the lease without payment of what 
was due to them. Flight then filed his bill. Bentley & Co., by their 
answer, stated that they had never taken possession, or received rent ; 
that they claimed no interest, and were willing to give up the lease ; and 
therefore submitted that they never had been, and were not, liable as 
assignees to the rent and covenants of the lease. The VioK-CHANOBLiiOR 
declared that they were liable to the covenants, and decreed pajrment 
of the rent. The references in the report of this case are very in* 
correct. 

This decision of the Vioe-Chanoelmb is of considerable importance 
to practitioners. 

The facts of the case Flight v. Bentley were precisely the same as 
those connected with Moores v. Cheat / the equitable mortgagees had 
not taken poiseeeion. It, however, involved two questions : — First, 
Mliether the assignee of a reversioner was not entitled, under 3S H. 8. 
c. 34«, to arrears qfrent, which became due prior to his assignment 9 
Secondly, Whether the depositary of a lease for securing a debt i* 
liable to the rent and covenants, although he has not taken possession of 
the premises ? 

Upon the first question the Viob-Chanoellor consulted the common 
law judges, and stated their opinion to be, that though the assignment 
would give to the assignee the entire title to the rent to become due, on 
the quarter-day next after the assignment, yet it was clear that the assign- 
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N« O. (^ purehaMr)^ of, &C.9 of the fifth part : WhersaS) 
by an indenture of lease bearing date the ^— -^ day of —-9 



ment would not^ at law^ pass the antecedent 'rent ; for it had been 
■evered from the rerersion^ and was a mere choie in action. 

The second question the Vicfe-CHANOELLOit held in the affirmative, 
upon the authority of Lueas v. Comerfbrd (which is very 111 reported). 
In that case the bill was by executors of the lessor against the deposi'^ 
tary of a lease, to rebuild houses upon the premises in the eleyenth year 
of a term of seventy-one years. The creditor by his answer admitted 
he toae liable to the other covenants, btit denied that he was bound 
to rebuild. Lord Thurlow said, " It was no matter whether the 
defendant took the lease as a pledge or as a purchase ; he could not 
take the estate and refuie ihe burthen'^ it was nothing to the lessor ; " 
and his Lordship decreed that the defendant should take an assignment 
of the lease in order to enable the plaintiffii to bring an action at law. 
His Lordship said he rather thought, upon reading the anawer, that they 
would recorer eren without the asidgnment ; but it was very just that 
the lessees should assign absolutely, and that the defendant riiould take 
it. His Lordship doubted whether the defendant could abandon $ and 
he put the case, suppose that he had a good legal assignment instead of 
a deposit ; and his Lordship thought he could not, because, as he had a 
title in equity (see 1 Mer. Qb,) to have a legal conveyance, his Lord* 
ship considered him as having it ; and then it was not in his election^ 
but in the plaintiff's, to make him keep it» and perform the covenants. 
The decree was for an assignment, and that the defendant should take 
it, and pay the costs. It should be, however, observed, that in this 
case, the depoeitary had taken poeeeeHon of the premises, by which 
he had rendered himself liable. (See the judgment in Wilkine v. Fry, 
1 Mer. 264.) The Vioe-Chancellor, in Mooree v. Choat, in observing 
upon Lucas v. Comerford, says that Lord Tburlow seems to have 
made his decision on the admission of the defendant, by his answer 
that he was bound to perform the covenants, except the covenant to 
rebuild. There was also a covenant by the lessee that the lease shotdd 
be subject to the debt ; the defendant was also in possession ; that 
Lord Thcrlow, on a review of all the circumstances of that case, made 
the decree by which he gave the landlord the benefit of the character of 
equitable mortgagee, which, by the depositary being in possession, with 
the additional circumstances, that he was willing to perform some of 
the covenants, would form' a sufficient ground for so doing. 

There have been several conflicting opinions upon these subjects, as 
well as opposite decisions made by jtidges. In Cook v. Harris, ( I Lord 
Raym.) Holt C. J. held that on an absolute assignment the estate 
vested in the assignee before entry ; far which reason he seemed to 
think that the ancient method of pleading, " virtute cujus," the assignee 
entered, and was possessed, was disused* In Sparkes v. Smith (2 Vern. 
S76.) a lease had been assigned by way of mortgage, and the mortgagee 
never entered. On a bill by the lessor against the mortgagee, to compel 
him to discover whether the lease was not assigned to him, and to 
eompel him to perform the less^'ik covenants, the Court said it was the 
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Becital'of leMd {recite the kose) i And whereas, by divers mesne asngnmeots 
and Midgo. ^^^ other acts and deeds, good and effectual in the law, and 



Eaton 9. 
Jacques oveu 
ruled.' 



mortgagee's folly to take an aaaignment of the whole term^ whereby to 
subject himself to the ooyenants in the original lease^ and not to take a 
derivative lease of all the term^ but a months or a week, or a day, as he 
might have done ; yet, inasmuch as he was only a mortgagee, who nefjer 
fDoe in possession, the Court would not assist the lessor to charge the 
mortgagee, or decree him to perform the ooyenants in specie, but left 
the lessor to recover at law as well as he could, and dismissed the bill 
with costs (Reg. Lib. I692, B. foL S4.) ; but in PiMngton y. ShaUer^ 
where the mortgagee took an assignment of the lease and never entered, 
the lessor recovered at law against the mortgagee for rent reserved in the 
lease, and upon his filing a bill in equity for relief, the Court dismissed 
it, observing, the mortgagee had been ill advised to take an assignment 
of the whole term, whereas, if she had only taken a derivative lease, she 
could no^'have been liable to the rent reserved by the first lease (2 Vem. 
374.) ; in Lucas v. Comerford, however, the Court so far assisted the 
lessor, as to decree an assignment to the equitable mortgagee, to enable 
the lessor to bring his action at law. 

LoiuD Mansfield then disturbed the doctrine in Vernon ; and in the 
case of Eaton v. Jacques (Dougl. 438.), the Court of King's Bench de- 
cided thtit a mortgagee who had not entered was not liable to be sued on 
the lessee's covenants. Mb, Justiob Bulleb also declared that Lobd 
C. J. Holt was mistaken as to the form of pleading ; for the precedents 
always alleged virtute cujus, the assignee entered, and was possessed ; 
and he did not agree that, even if the assignment was absolute (nor was 
there any instance to show), an action would lie against the assignee 
upon the lessee's covenants before entry. This applies to an absolute, 
and not to a conditional, assignment, by way of security. (See Walker v. 
Beeves, Dougl. 445. ; see also Traheme v. Sadleir, 5 Bro. P. C. 1 79-) 

This doctrine was again over-ruled by Lord Kenyon, in Stone v. 
JEvans (Woodfall, Landl. & Ten. last ed., by Harrison, 17Q-; see Peake, 
Add. Ca. 94. )> where the original lessee of a term brought an action 
against a sub-assignee, to whom it had been assigned by way of mort- 
gage, for the recovery of ground-rent paid by the original lessee in 
respect of the lease during the time the mortgagee held the legal estate^ and 
Lord Kenyon held the mortgagee liable as assignee, and said his liabi- 
lity is not limited to his possession, but as long as he had the legal estate 
so long he continued liable to the covenants in the lease ; if he wished 
to avoid that liability he should have taken an under-lease. As to the 
case of Eaton v. Jacques, he said he would over~rule it without the least 
reluctance ; and again in WesterdeU v. Dale (7 Term Rep. 312.) Lord 
Kenton said, '^ As to the cases respecting a mortgagee, whether in or 
out of possession, he is the legal owner, and must be so considered in a 
court of law, notwithstanding his title is subject to eqiutable interests. 
It is said in one of the cases that a mortgagee is only liable when in 
possession, and that what proves this point is, that in diarging the 
mortgagee it is necessary to state in pleading, that he entered and iom 
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ultimately by an indenture of assignment bearing date the 

day of 9 All and singular the said messuage and 

premises or tenements became vested in the said E. F. for 

the residue of the said term of , subject to the rent and 

covenants in and by the said recited indenture of lease re- 
served and contained: And whereas the said recited inden- Deposit 
ture of lease, with the several mesne assignments thereof, 

were, on the  day of , deposited by the said E. F. 

with the said L. M., as a collateral security to him for the 

payment of the sum of Lf which sum still remains due 

and impaid : And whereas a fiat of bankruptcy under the Fut 
hand of the Lord High Chancellor of England was, on the 
 day of — — , issued against the said E. F., who was 
thereupon duly found and declared a bankrupt, and the same 
hath been duly filed and entered of record in the Court of 
Bankruptcy, and proceedings had thereon ; And whereas Aisigneei. 
the said A. B. and C. D. have been duly chosen by the cre- 
ditors of tlie said bankrupt assignees of his estate and effects, 
and the said 6. H. and I. K. have been duly appointed offi- 
cial assignees of the same : And whereas the said A. B. and Sale. 
C. D. {cusiffnees)^ with the consent of the said L. M., and also 
of the said {banknq>t), testified by their severally executing 
these presents, caused the said messuage or tenement and 
premises to be put up to sale by public auction, on the pre- 
mises, on the day of , at which sale the said N. O. 

was declared to be the highest bidder and purchaser thereof, 

at the sum of /•; the whole of which sum of   /. it Whole purdiMe 



po9$e»9ed ; but with great deference to the learned judge who gave that 
leafion, I doubt it ; I consider those as formal words/' 

In the case^ therefore^ of a U^al mortage, it may be' considered as 
now settled^ that where a mortgagee accepts an assignment of aU the 
remaining interest in a term of years^ he is liable to Uie rent and cove- 
nants reserved and contained in the lease^ so long as he shall hold the 
legal estate^ even though he may not take actual possession of the pre- 
mises. This was ruled by ten of the judges very recently, in Williams 
v.Bosanquet (1 Brod. & Bing. 238.^ S. C. 3 Moore, 500.) 

And in the case of an equitable mortgage^ now that the case of Moores 
y. Choat has over-ruled Flight y. Bentkyy it may also be considered as 
settled that the depositary of a 4ea8e (an equitable mortgagee) not in pas- 
session, is not liable in equity to be made an assignee of the lease, or to 
the lessor for rent and covenants. 

VOL. IV. L 
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money to be hath been agreed shall be paid to the said L. M« in fiill 
bIe1iwrS«w^ 8*^sfi^*io^ *^d discharge of his equitable lien upon the 
the said lease and premises^ and he has thereupon agreed to 
join in these presents in manner hereinafter mentioned: 
Testatum. Now THIS INDENTURE WITNESSETH, that in Consideration of 
the sum of L of lawful current money of £ngland to 

the said L. M. paid by the said N. O. at or before the sealing 
and deliyery hereof, with the consent and direction of the 
said A. B. and C. D., G. H. and I. K., and E. F. respect^ 
ively, testified by their severally executing these presents, the 
receipt of which sum of ■/., and that the same is in fiill 
satisfection and discharge of his said equitable lien, and all 
other claims and demands whatsoever upon the said recited 
indenture of lease and premises, the said L. M. doth hereby 
acknowledge, and from the same doth hereby for ever discharge 
the said N. O., his executors, administrators, and asigns, and 
likewise the said premises : And also, in consideration of 5«. 
of like lawful current money to each of them the said A. B., 
C. D., O. H., I. K., and £. F., in hand also at the same time 
paid by the said N. O., the receipt whereof, and the payment 
of the said sum of /, to the said L. M., and that the same 
is in full for the absolute purchase of all and every the premises 
hereby assigned, or intended so to be, they the said A. B., C. D., 
6. H., L K., and E. F. do, and each of them doth hereby admit 
and acknowledge, and from the same do, and each of them 
doth hereby for ever di^harge the said N. O., his executors, 
administrators, and assigns, by these presents, Thet the said 
A. B., C. D., 6. H., and I. K., with the consent and by the 
direction of the said E. F. and L. M. respectively, testified 
by their severally executing these presents, have, and every of 
them HATH bargained, sold, assigned, transferred, and set over, 
and by these presents do and every of them doth bargain^ 
sell, assign, transfer, and set over, and the said L. M., at the 
request and by the direction of the said A. B., C, D., G. H., 
I. K., and E, F, respectively, testified by their severally ex- 
ecuting these presents, according to his estate and interest 
in the said premises, hath assigned, released, and for ever 
quitted claim, and discharged, and by these presents doth 
assign, release, and for ever quit claim and (Uscharge, and 
the said £. F. hath granted, bargained, sold, assigned, trans- 
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ferred, and set over, ratified, and confirmed, and by these pre- 
sents doth grant, bargain, sell, assign, transfer, and set over, 
ratify, and confirm, unto the said N. O., his executors, admi- 
nistrators, and assigns, All , and all and singular other Parcels. 

the premises comprised in and demised by the said recited 
indenture of lease, with their appurtenances, and all the 
estate^ right, title, interest, term of years now to come and 
unexpired, claim, and demand whatsoever, both at law and in 
equity, of them the said several parties hereunto, of the first, 
second, third, and fourth parts respectively, each and every 
of them, of, in, and to the same pren^ises and every part 
thereof. To have and to hold the said messuage or tene- Habendum. 
ment, and all and singular other the premises hereinbefore 
assigned, or intended so to be, with their appurtenances, unto 
the said N*0«, his executors, administrators, and assigns, 
henceforth for and during all the residue and remainder 
which is now to come and unexpired of the said term of 
years by the said recited indenture of lease granted, subject 
nevertheless to the payment of the rent and to the perform- 
ance of the covenants therein reserved and contained, and 
which from henceforth, on the part of the lessee, assignee, or 
tenant, are or ought to be paid and performed : And each of Several co^e- 
them the said A. B,, a D., G. IL, I. K., and L. M., so fer ^g^^^^a 
only as concerns his own acts and de&ults, for himself and mortgagees 
his heirs, executors, and administrators, doth hereby cove- J^^tWe*"^ 
nant with the said N. O., his executors, administrators, and incumbrances, 
assigns, that the said A. fi., C. D., G. H., I. K., and L» M« 
respectively have not done or committed any act, deed, 
matter or thing whatsoever, by means whereof the said 
indenture of lease is or can be made or become void o^ 
voidable, or whereby the premises thereby demised can be 
charged or incumbered in any manner howsoever : And the Covenants from 
said K F. (buTikrupt), for himself his heirs, executors, and *° "*^ 
administrators, doth covenant, promise, and agree with and 
to the said N. O., his executors, administrators, and assigns, 
in manner following ; that is to say, — {add cavena$its for the 
tide, as in No. I. p. 115., aTid covenant by the purchaser for 
payment of rent and performance of covenants, as in the same 
precedent). 

L 2 



148 Assignments* 



IX- 

Assignment of Leaseholds, carrying into effect an 
Agreement^Z&t Partition by Tenants in Common 
of Leasehold Houses — Tenants in Common being 
Legatees under Hie WiU of their Father^ and the Shares 
of both charged with a Legacy — One Tenant in 
Common having sold his Share to a Purchaser^ the other 
having died intestate^ and his Widow administered to his 
Effects. — Apportionment of Groimd Rent. — Powers of 
Distress, and Indemnities. — Covenant to produce Titie 
Deeds. 

Partiet. THIS INDENTURE, made the day of , be- 

twken Catherine B., of , widow of €• B., late of , 

and sole executrix of his last will and testament, of the first 
part ; A. B. (one tenant in common), one of the two sons of 
the said C. B., deceased, of the second part ; D. B., widow 
and relict of E. B. (the other tenant in common), late of , 

deceased, who was the other of the two sons of the said C. B. 
deceased, of the third part : F. G. and Mary his wife, here- 
tofore Mary B., the daughter and only child of the said E. B. 
deceased (legatee), of the fourth part ; and H. I. (assignee of 

Rental of lease. A. B.) of the fifth part: Whereas, by an indenture of lease 

bearing date the — — day of , and made between K, L. 

of the one part, and M. N, of the other part, for the consi- 
derations therein mentioned, the said K. L. did demise and 
lease unto the said M. N., All that piece or parcel of ground 

situate , To hold unto the said M. N., his executors, 

administrators, and assigns, from the  day of -^— then 
next, for the term of , at the yearly rent of /., pay- 
able as therein mentioned, and subject to the covenants therein 

Assignmeatto contained: And whereas, by indenture of assignment bear- 

testator. -^^^ j^^^ ^^ j^^ ^^ ^ ^^j made between the said 

M. N. of the one part, and the said C. B. deceased of the other 
part, All that the said recited indenture of lease, and the 
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piece or parcel of ground, together with seyen messuages or 
tenements then thereon built, and numbered 5, 6, 7, 8, 9, 10, 

and 11. in Street aforesaid, were assigned to the said 

C. B., for the residue of the said term of years, subject 

to the rent and covenants in the said recited indenture of 

lease reserved and contained: And whereas the said C. B* waioftetMor. 

departed this life on the day of , having first duly 

made and published his last will and testament in writing, 
bearing date the — -— day of , whereby he gave and 

bequeathed unto his sons, the said A* B» and E. B., All Bequest of 
those his said seven leasehold messuages or tenements and ut!^*sioiuat 
premises, with the appurtenanees, in — — Street aforesaid. To tenants in 
HOLD the same unto the same A. B. and K B., for the re* ^ ^^ 
sidue of the term of years which should be unexpired therein 
at the time of his decease, equally to be divided between 
them, share and share alike, as tenants in common, and to 
their respective executors, administrators, and assigns ; and Subject to , 
the said testator did thereby charge and make liable the said J^^^t^^JT^ 
leasehold premises with and to the payment of the sum of grand- 

h to the said Mary B., within the space of twelve months "■"«*'**'■ 
next after his decease ; And the said testator appointed his 
wife Catherine B. executrix of his said will, who, on or about 
the — — day of—, duly proved the same in the Prerogar 
tive Court of the Archbishop of Canterbury : And whereas, Agreement 
by an agreement in writing bearing date the — — day of ^^ween sons 

, and made between the said A. B. and E. B., die said 
A. B. did thereby agree to assign unto the said E. B. four of 
the said messuages, Nos. 8, 9, 10, and 11. in Street afore- 
said, in consideration of L then paid to him the Consideration 
said A. B. by the said E. B„ the said A. B. taking to him- fo'«i^*y- 
self, as his share of the said property, the other houses, 
Nos. 5, 6, and 7. in — — Street aforesaid, but no further or 
other sum of money was paid by or to either of them for 
equality of partition, nor was any assignment ever made by 
dther of them the said A. B. and E. B. to the other of them, 
for their said respective shares and interests in the said several 
houses : And whereas the said sum of /. so charged Legacy paid 
upon, all the said messuages or tenements hath been long ^**^**^'** 
since paid to the said F. 6. and Mary his wife, as they do 
hereby respectively admit and acknowledge : And whereas 

L 3 
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Death of one the sfidd E. B. departed this life on or about the — — day of 

in common 9 intestate, leaving the said D. B. his widow, and the 

intestate, g^jj Mary G., his daughter and only child, him surviving: 
and daughter. And WHEREAS letters of administration of the personal estate 
Administration and effects of the said & B. deceased were, on or about the 
to hi. widow. j^y ^f ^ granted to the said D- B. by the Preroga- 

Assignment by tive Court of the Archbishop of Canterbury : And whereas^ 
the other tenant y^y ^j^ indenture of assignment bearing date the day of 

in common tO"' ^ it«jL 

a purchaser. , for the Considerations therein mentioned, the said three 

messuages or tenements, numbered respectively 5, 6, and ?• 

in Street aforesaid, were assigned by the said A* B«, 

D. B., F. 6., and Mary his wife to tihe said H. L, for the re- 
mainder of the said term of  years, and the said H. I. hath 
ever since been in the possession of the said last^mentioned 

Agreement to houses : And WHEREAS, in order to carry the said recited 

HJto'eSrt!*''*'' agreement of the day of into complete effect, and 

^ to perfect the title of the said D. B. and H. I. respectively to 

the said several messuages and hereditaments to which they 
are severally entitled in manner aforesaid, the said Catherine 
B., A. B., and D. B., F. 6., and Mary, his wife have respect- 
ively agreed to make such assignments as ore hereinafter 

First testatum, contained : Now this Indenture witnesseth, that in pur- 
suance and performance of the said recited agreement of the 
— • day of , and also in consideration of the said sum 

of /. so as aforesaid having been paid by the said £. B* 

deceased to the said A. B. in lawful current money of 
England, the payment and receipt whereof the said A. B. 
doth hereby acknowledge, and from the same doth hereby 
discharge the said D. B. as such administratrix as aforesaid, 
her executors, administrators, and assigns, for ever ; And also 
in consideration of the sum of 10«. apiece of like lawful 
current money, by the said D. B. to each of them the said 
Catherine B., A. B., F^^ G., and Mary, his wife paid upon the 
execution of these presents, the receipt whereof is hereby 
acknowledged. She the said Catherine B., as such executrix as 
aforesaid, at the request and by the direction of the said A. B.^ 
F. Q., and Mary his wife, testified by their severally executing 
these presents, hath bargained, soH assigned, transferred, and 
set over, and by these presents doth bargain, seU, assign, 
tiransfer^ and set over, and the said A« B^ with the privily 
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and approbation of the said Catherine B., F. G., and Mary 
his wife, testified by their severally executing these presents, 
HATH granted, bargained, sold, assigned, transferred, and set 
over, and by these presents doth grant, bargain, sell, assign, 
transfer, and set over, and the said F. 6. and Mary his wife 
HAVE and each of diem hath released, ratified, and con- 
firmed, and by these presents no, and each of them doth 
release, ratify, and confirm unto the said D. B«, her execu- 
tors, administrators, and assigns, All that piece or parcel of Parceb, 
ground, with the four messuages or tenements thereon erected 
and built, numbered respectively 8, 9, 10, and 11. in •^— ^ 
Street aforesaid, part and parcel of the ground, messuage, 
and hereditaments comprised in and demised by the herein- 
before recited indenture of lease, with their appurtenances, as 
the same are now in the possession of the said D. B. or her 
under-tenants. And all the estate, right, title, share, interest, 
term and terms of years now to come and unexpired, pro- 
perty, claim, and demand whatsoever, at law and in equi^, 
of them the said Catherine B., A. B., F. G«, and Mary 
his wife, and each and every of them, of, in, to, or out 
of the said messuages and hereditaments hereinbefore as- 
signed, or intended so to be, and every part thereof. To Habendum. 
HAVE AND TO HOLD the said messuages or tenements, and 
all and singular other the premises hereinbefore assigned, 
or intended so to be, and every part thereof, with their 
and every of their appurtenances, freed and for ever dis- 
charged of and from the said legacy or sum of /, so 
charged thereon by the said recited will of the said C. B. 
deceased, and of and from all other claim, demand, and 
incumbrances whatsoever, unto the said D. B», her execu- 
tors, administrators, and assigns, henceforth for and during 
all the residue and remainder which is now to come and un- 
expired of the said term of years created by the said 

hereinbefore recited indenture of lease as aforesaid, at, under, Apportioned 
and subject to the payment of the yearly rent of — /., **"*• 
part of the said yearly rent of L reserved as aforesaid, 
and to the covenants, conditions, and agreements which are 
respectively payable and to be performed in respect of the 
said messuages and hereditaments hereinbefore assigned: 
And this Indenture further witnsbsetb, that for the Seeondtetts- 

L 4 ♦'""^ . 
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considerations aforesaid, and in further pursuance and per- 
formance of the said recited agreement of the day 

of —9 and also in consideration of tlie money expressed to 
have been paid by the said H. I. to the said A. B«, in and by 

the said recited indenture of the day of ^ the receipt 

whereof the said A. B. doth hereby acknowledge and de- 
clare the^ same to be in full for the absolute purchase of the 
messuages and hereditaments hereinafter assigned, or in- 
tended so to be, and from the said sum, and every part thereof, 
doth hereby acquit, release, and for ever discharge the said 
H. I., his executors, administrators, and assigns ; and also 
in consideration of the sum of ten shillings apiece of like 
lawful money by the said H. I., to each of tliem the said 
Catherine B., A. B., F. G., and Mary his wife, paid upon the 
execution of these presents, the receipt whereof is hereby by 
them respectively acknowledged. She the said Catherine B^ as 
such executrix as aforesaid, at the request and by the direction 
of the said A. B., F. G., and Mary his wife, testified by their 
severally executing these presents, hath bargained, sold, as- 
signed, transferred, and set over, and by these presents doth 
bargain, sell, assign, transfer, and set over ; and the said A. B. 
with the privity and approbation of each and every of diem 
the said Catherine B«, F.G., and Mary his wife, testified 
by their severally executing these presents, hath granted, 
bargained, sold, assigned, transferred, and set over, and by 
these presents doth grant, bargain, sell, assign, transfer, and 
set over ; and the said D. B., as such administratrix as afore- 
said, at the request and by the direction of the said A. B., 
testified by his being a party to and executing these presents, 
hath bargained, sold, assigned, transferred, set over, and by 
tliese presents doth bargain, sell, assign, transfer, set over ; 
and the said F. G. and Mary his wife, have, and each of them 
hath released, ratified, and confirmed, and by these presents 
DO, and each of them doth release^ ratify, and confirm unto 
Parceli. the said H. I., his executors, administratoi's, and assigns, All 

that piece or parcel of ground, with the three messuages or 
tenements thereon erected and built, numbered respectively 
5, 6, and 7. in  Street,  aforesaid, residue of the 

ground, messuages, and hereditaments comprised in and de- 
mised by the hereinbefore recited indenture of lease, with their 



Assignments. X53 

appurtenances, as the same are now in the possession of the 

said H. 1.9 or his under tenants, together with the said recited 

indenture of lease, and all the estate, right, interest, term, and 

terms of years now to come and unexpired, property, claim, 

and demand whatsoever at law and in equity of them the said 

Catherine fi., A. B., D. B., F. 6., and Mary his wife, and of 

each and every of them, o^ in, to, or out of the said messuages 

and hereditaments hereby lastly assigned, or intended so to 

be, and every part thereof, to have and to hold the said Habendum. 

messuages or tenements, and all and singular other the pre* 

mises hereby lastly assigned, or intended so to be, and every 

part thereof, with their and every of their appurtenances freed 

and for ever discharged of and from the said legacy or sum 

of—/, so charged thereon by the said recited will of the. 

said C. B», and of and from all other claims, demands, and 

incumbrances whatsoever unto the said H. L, his executors, 

administrators, and assigns henceforth, for and during all the 

residue and remainder which is now to come and unexpired 

of the said term of yeara, created by the said herein-. 

before recited indenture of lease as aforesaid at, under, and 

subject to the payment of the yearly rent of L^ residue of 

the said yearly rent of L so reserved as aforesaid, and to Apportioned 
the covenants, conditions, and agreements which are respec- 
tively payable and to be performed in respect of the said 
messuages and hereditaments hereinbefore lastly assigned: 
And each of diem the said Catherine B., A. B., and D. B., Several cove« 
for herself and himself, and her and his heirs, executors,. j^^^^JI^ 
administrators, so &r only as contains her and his own acts with each other. 
and deeds, doth hereby severally covenant with and to the 
other of them, her and his executors, administrators, and 
assigns, and also with and to the said H. I., his executors, 
administratoi*s, and assigns, that the said Catherine B., A. B. 
and D. B. respectively hath not at any time made, done, 
committed, or executed any act, deed, or thing whatsoever 
whereby any or either of the said messuages and here- 
ditaments hereby assigned respectively are, is, or can be 
forfeited, affected, charged, or incumbered in title, charge, 
estate, or otherwise howsoever: And each of them the said Power of dis- 
D. B. and H. I. for herself and himself, and his and her pi^entaf^ 
heirs, executors, and administrators, doth hereby covenant, portioned rent 

" by either part^. 
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declare, and agree with and to the other of them, and her 
and his executors, administrators, and assigns, that in case 
dther of them shall at any time during the said term of 
— - years be called upon and shall be compelled to pay 

any arrears of the said annual rent of /., so as aforesaid 

respectively to be paid by each of them in the proportions 
aforesaid in respect of the messuages and hereditaments here- 
inbefore respectively assigned to each of them, by reason of 
any default of either of them in not duly pajdng such pro- 
portion ; and if the party making such defiiult shall refuse or 
neglect to repay the same, with the costs and charges attend- 
ing the non-pa}rment of the arrears, within seven days after 
notice shall be given, or left at the last or most usual place of 
abode of the last-named party for that purpose, it shall and 
may be lawful for the party so called upon to pay, and who 
shall accordingly pay any such arrears into and upon all or 
any part of the messuages and hereditaments assigned as afore- 
said to the party making such default, to' enter and distrain, 
and by and with the distress and distresses then and there 
found to pay and satisfy himself and themselves such sum and 
sums of money as he or they shall be called upon to pay, and 
shall actually pay in respect of such arrears of rent as aforesaid : 
And also all such loss, costs, charges, damages, and expenses 
as he or they shall or may suffer, sustain, or be put unto for or 
by reason or means, or on account of the same arrears of rent^ 
Indemnity by or of making any such distress or distresses as aforesaid : And 
2^ P^*^ ALSO that each of them the said D. B, and H. L, and each 
against his rent and every of their heirs, executors, administrators, and assigns, 

in leaaefas^P- ^^ *^^ ^^^^ *^ ^ times hereafter, save harmless, and keep 
plied to the indemnified the other of them, his and her executors, admi- 
share rfe^^h. ^:^^^^^ ^^j ^:^^^^ g.^^ ^„d against their respective por- 
tions of the said yearly rent of  /«, and all the covenants, 
provisoes, clauses, and agreements in the said recited inden- 
ture of lease contained, and to be observed and performed by 
the lessee or assignee thereof in respect of their respective 
messuages and hereditaments assigned to them as aforesaid ; 
and all actions, suits, penalties, forfeitures, fines, costs, charges, 
damages, and lawful demands whatsoever, by reason of or re- 
Covenaiit by lating to the same, or any of them ; And the said D. B* doth 
^MJtotte * hereby for herself, her heirs, executors, and administrators, 



Assignmenti. 155 

covenant, promise^ and agree with and to the said H. I., his title deedi to 
executors, administrators, and assigns, that she the said D. B., P"'^^^* 
her executors, administrators, and assigns, shall and will, un- 
less prevented by fire or some such inevitable accident as 
hereinafter is mentioned, from time to time, and at all times 
hereafter, upon the request and at the proper costs and charges 
of the said H. I., his executors, administrators, or assigns, 
cause to be made and delivered to the said H. L, his execu- 
tors, administrators, or assigns, true copies of all or any of 
the deeds, evidences, and writings mentioned in the schedule 
hereunder written, as he or they shall think fit or require : 
And also that the said D. B., her executors, administrators, 
or assigns, unless prevented by fire or some such inevitable 
accident, shall and will at all times hereafter upon the like 
request and at the like expense of the said H. I», his execu- 
tors, administrators, or assigns, and as he or they shall require, 
^ produce and show forth as often as need or occasion shall 
be or require^ all or any of the deeds, evidences, or writings 
in the schedule hereunder written as shall be requisite for the 
justification, making out, and manifestation of the estate^ 
right, title, or possession of the said H. L$ his executors, 
administrators, or assigns, in and to the said messuages and 
hereditaments assigned to the said H* I. as aforesaid ; and 
that in the mean time that she the said D. B., her executors, 
administrators, and assigns, shall and will preserve and keep 
the said deeds, evidences, and writings, and every of them, 
safe, whole, and uncancelled, and firee of all loss, spoil, and 
damage whatsoever, accidents happening by fire and other 
inevitable accidents only excepted. In witnsss, &c. 

The Schedule to which the above written indenture 
refers. 

Bate* PartieB. Initniment 

1800, June 24. K. L. to M. N. Lease of — — . 

ILmrt aU the TiHe^Ikedi and Pcpers to be retained iy the 

covenanting Por^Oj 
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X. 



Assignment of the Moiety of the Profits ^ Ships. 



Recitala. 



TertttUDk 



Moiety of 
gaiiia. 



THIS INDENTURE, made the day of 

A. B. of of the one part, and C. D. of — 



Habendum. 



, BETWEEN 

of the other 

part : Whereas the said A. B. is possessed of, and entitled to 
a moiety or half-part share and interest of and in the gains, 
produce, and profits of and in three several ships or vessels 
now in the service of — , and employed by Government as 
packets commonly called or known by the several names of 
X«, Y., and Z. : And whereas the said C. D. hath contracted 
and agreed with the said A. B. for the absolute purchase of 
all >fae.said moiety or half-part share and interest of him the 
said A. B. of and in the gains, produce, and profits of and in 
the said ships or vessels, at or for the price or sum of L : 
Now this Indenture witnesseth, that in consideration of 
the sum of — — /• of lawful current money of England paid 
by the said C. D. to the said A. B. upon the execution of 
these presents, the receipt whereof he the said A. B. doth 
hereby acknowledge, and from the same and every part 
thereof doth hereby acquit, release, and discharge the said 
C. D., his heirs, executors, administrators, and assigns. He 
the said A. fi. hath bargained, sold, assigned, transferred, and 
set over, and by these presents doth bargain, sell, assign, 
transfer, and set over unto the said C. D., his executors, ad- 
ministrators, and assigns, all that the moiety or half-part 
share and interest of him the said A. B. of and in all «nd 
every the gains, produce, and profits arising or accruing by or 
from the said trade, business, or employment of the said ships 
or vessels now in the service of, and employed by, Government 
as packets, commonly called or known by the several names 
of the X., Y., and Z., and every of them, and all the right, 
title, interest, trust, benefit, property, claim, and demand what- 
soever of him the said A. B., of, in, to, or out of the same, 
every or any part or parcel thereof, to have, hold, receive. 
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TAKE, and EKJOy the same moiety or half-part share and inter- 
est of and in all and every the premises hereinbefore men- 
tioned and intended to be hereby bargained, sold, and assigned 
unto and by the said C. D., his executors, administrators, 
and assigns from henceforth, as and for his and their own 
proper effects absolutely for ever : And the said A. 6. for him- Covenint by 
self, his heirs, executors, and adminbtrators, doth hereby hIJdwwnb'" 
covenant, promise, and agree to and with the said C. D*, his act tomcam- 
executors, administrators, and assigns, by these presents in 
manner following; that is to say, that he the said A. B. hath 
not at any time heretofore made, done, or committed, any 
act, deed, matter* or thing whatsoever, whereby, or by 
means whereof, the said moiety or half-part share and in- 
terest of and in the premises hereby bargained, sold, and 
assigned, or intended so to be, or any part thereof, are, is, 
can, shall, or may be in any ways assigned, affected, 
charged, or incumbered in tide, interest, charge, estate, or 
otherwise howsoever : And for the better enabling the said Power of 
C. D., his executors, administrators, and assigns to have, re- attorney. 
ceive, take, and enjoy the said moiety, or half-part share and 
interest of and in the premises hereby bargained, sold, and 
assigned as aforesaid to and for his and their own absolute use 
and beniefit. He the said A. 6. doth by these presents nomi- 
nate, constitute, and appoint, and in his place and stead put 
the said C. D., his executors, administrators, and assigns, the 
true and lawful attorney and attorneys, assignee and assignees, 
irrevocable of him, the said A. B. {as in No. V. p. 134. Add 
covenant from tJu vendor, Jar further assurance^ as in f, 135.) 
In witness, &c. 
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XL 



Partial. 



Recital of 
lettenpatent^ 



loTtntion. 



Assignment of Letters Patent, (a) 

THIS INDENTURE made the day of ^ be- 
tween A. B. of — of the one part, and C. D. of 

of the other part : Whereas (h) her present Majesty, by her 
royal letters patent, under the Great Seal of Great Britain, 
bearing date the  day of — , did give and grant 

unto the said A. B., his executors, administrators, and as- 
signs, her royal licence, full power, sole privilege, and au- 
thority that he the said A. B., his executors, administrators, 
and assigns, and every of them, by himself aiyi themselves, 
or by his and their deputies, servants, or agents, or such 
others as he the said A. B., his executors, administrators, or 
assigns should at any time agree with, and no others, from 
time to time and at all times thereafter, during the term 
therein mentioned, should and might lawfully make use, 
exercise, and vend a certain invention of {state the invention)^ 
within that part of the United Kingdom of Great Britain 
and Ireland called England, the dominion of Wales, and 
town of Berwick-upon-Tweed, in such manner as to the said 
A. B., his executors, administrators, or assigns seem meet ; 

(a) If the patentee transfer his interest to, or receive subacriptiona 
from, more than five persona, or divide the benefit of the patent into 
more than five shares, or act as a corporate body, or do any thing con^ 
trary to the stat. 6 Geo. 1. c. 18., he avoids the patent; see Duvergier 
V. FdloweSy in JDom. Proc., 1 Clark & Fin. 39. ; but the clause in the 
patent does not apply to any assignment or transfer by operation of law 
(Blosam v. Elsee, 6 Bam. & Cress. 175.). The statute 21 Jac 1. c. 3. 
declares the law upon patents. 

A patent claiming too much cannot be supported. {Minter v. Mofoer, 
6 Adol. & Ell. 735.) See the New Patent Act, 5 & 6 W. 4. c. 83., 
amended by 2 & 3 Vict. c. 67* ; and as to particulars of objections aa 
required by the former act, see FUher v. Dewick, 6 Scott, 5S7», 4 Bing. 
N. S. (C. P.) 706., & S. C. 6 Dowl. P. C. 739- For the rules of 
practice before the Attorney or Solicitor-General, on disclaimers and 
memorandums of alteration issued after the passing the former statute, 
see Drewry on the Patent Laio Amendment Act, App. No. 1.! 

{h) As to this recital, see JBofoman v. Tayhr, 2 Adol. & £1L 278. 
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And that he the said A. B., his executors, administrators, and 
assigns should, and lawfully might have and enjoy the whole 
profit, benefit, commodity, and advantage from time to time 
coming, growing, accruing, and arising by reason of the said 
invention, for and during the term of years in the said letters 
patent mentioned ; To have, hold, exercise, and en jot the 
same unto the said A. B., his executors, administrators, and 
assigns, for the fiill term of fourteen years from the date of 
the said letters patent, subject nevertheless to the provisoes 
and conditions therein contained: And whereas the said Enrolment of 

A* B^ on or about the day of y duly enrolled a «P«^<»tion. 

true and proper specification of his said invention (a) in her 
Majesty's High Court of Chancery : And whereas the said Contract for 
C. D. hath contracted and agreed with the said A. B. for the p«"?*«» o^* 

, moiety. 

absolute purchase of one undivided moiety or equal half-part 
or share (the whole into two equal parts or shares being con- 
sidered to be divided) of and in. the said letters patent so 
granted to the said A. B. as aforesaid, and of and in all 
benefit and advantage thereof respectively, and of and in the 
sole privilege of making, using, exercising, and vending the 
said invention within the kingdom and places in the said 
several letters patent mentioned, for all the residue of the 
said term thereby granted, at or for the price or sum of 
— Z»: Now THIS Indenture witnesseth, that in con- Testatum. 

sideration of the sum of L of lawful current money of 

England to the said A. B., paid by the said C. D., upon the 
execution of these presents, the receipt whereof the said A. B 
doth hereby acknowledge, and firom the same doth hereby for 
ever discharge the said C. D*, his executors, administrators, 
and assigns. He the said A« B. hath granted, bargained, 
sold, assigned, transferred, and set over, and by these pre- 
sents DOTH grant, bargain, sell, assign, transfer, and set over 
unto the said C. D.^ his executors, administrators, and assigns, 
ALL that one undivided moiety or equal half-part or share Moiety of 
the whole into two equal parts or shares being considered P**«°*» ^ 



(a) As to what is a proper claim of invention, see Minter v. W^U, 
1 Cromp. M. & B» 505. ; and as to the $pecifiotUian, see RiuseU v. 
Cwfey, 1 Cromp. M. & R. 364. ; Derome v, Fa%rie^% Id. 476., 8. C. 
5 Tyr. 193. 
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Assignments. 



Habendum. 



CoTenants b j 
Tendor. 



To aeek for 
infringementiy 



^ divided) of and in all those the said letters patent so 
granted to the said A. B* as aforesaid, Together with 
one equal moiety or half-part of the sole privilege of making, 
using, exercising, and vending the said invention of — 
within the kingdom and the places aforesaid, and of and in 
all benefit and advantage whatsoever to be had, taken, or 
derived therefrom under or by virtue of the said letters 
patent, or otherwise howsoever ; To have, hold, receive, 
take, and enjot the said hereby assigned moiety of and in 
the said letters patent, and of and in the sole privilege of 
making, using, exercising, and vending the said invention 
within the said kingdom, and the places aforesaid, and of and 
in all benefit and advantage thereof, and other the premises 
hereby assigned unto and by the said C. D., his executors, 
administrators, and assigns, from the day of the date thereof, 
for and during all the residue of the said term of fourteen 
years, by the said letters patent granted as aforesaid, now to 
come and unexpired, and that in as full, ample, and beneficial 
a manner, to all intents and purposes whatsoever, as the said 
A. B., his executors, administrators, or assigns could or 
might have had, held, used, or enjoyed the same under and 
by virtue of the said letters patent or otherwise, in case these 
presents had never been made (add covenants (a) tliat the 
"letters patent" are valid and not forfeited^ that the vendor 
has good right to assign^ and for further assurance^ as in 
p. 116.): And further, that he the said A. B., his ex- 
ecutors or administrators, shall and will at all times during 
the continuance of the term of the said letters patent, 
use his and their best endeavours to discover and detect 
any infringement (b) that shall hereafter be made or at- 
tempted to be made by any person or persons whomsoever, 
of any of the rights or privileges granted by or incident to 



(a) See ffeese v. Stetmiscn, S Bos. & Pull. 565.; Brouminff v. 
Wright, 2 Id. IS. 

(6) See Hayne ▼. Malihy, 3 Term Rep. 441. As to what is an in- 
fringement^ see Minter ▼. Williams^ 5 Nev. & Man. 647* As to the 
remedy for infringements^ see Crossley ▼. Beverley, 1 Russ. & Myl. Itf6.« 
S. C. 9 Barn. & Cress. 63. ; Stury y.Dela Rue, 5 Russ. 322. ; Fisher 
V. DetDickf 4 Ring. N. C. 781. 
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the said letters patent, and shall and will communicate the 
same when discovered to the said C. D«, his executors, admi- 
nistrators, and assigns, and shall and will do all necessary acts, 
matters, and things for the better enabling the said C. D., his 
executors, administrators, or assigns, to protect or defend the *°^ pi^teet 
said rights or privileges granted by or incident to the said gnuucd^ ^^ 
letters patent, or to prosecute any action or proceeding against 
any person or persons infringing the same as aforesaid: And xo promota 
FURTHER, that in case the said C. D., his executors, admi- oonfinwtiaii, 
nistrators, or assigns, shall be desirous to petition her Ma- letton pateot. 
jesty to confirm the said letters patent, or to grant new letters 
patent in lieu thereof, or for a prolongation of the term (a) of the 
said letters patent, under or pursuant to the proyisions of any 
act of parliament touching letters patent for inventions, then 
and in such case, he the said A. B., his executors and admi- 
nistrators, shall and will, at the request and at the expense 
of the said C. D., his executors, administrators, or assigns, 
make^ do, and execute all such lawful acts, deeds, matters, 
and things whatsoever, for enabling the said C. D., bis ex- 
ecutors, administrators, or assigns, to comply with the prc^- 
▼isions of any and every such acts of parliament, and to 
prosecute such application or applications with effect as by 
the said C. D., his executors, administrators, or assigns, or 
his or their counsel in the law, shall be advised or required : 

And it is hereby declared and agreed, that any pro- Dedaration at 

longation or extension of the term granted by the said letters toproloog^«>» 
patent, or any renewal thereof to be firom time to time here- renewal to 
after obtained, shall be forthwith assigned by the said A. B., •■^ "^^• 
his executors or administrators, as to one full and equal 
moiety thereof, and of all benefit and advantage to be had 
and derived from such moiety, unto the said C. D., his ex- 
ecutors, administrators, and assigns, absolutely for his and 
their own proper use and benefit. In witness, &c. 



(a) For the mode of proceeding to obtain a prolongation, see the 
New Patent Actf^ anU^ p. 158. 
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Letters Patent. 

Deed op Covenants on Sale of a Moiety o/'Letters 

Patent {toitk reference to the last Precedent) between 

Vendor and Purchaser, for their mutual Protection and 

Security^ and with the Intent of their being equally but 

not jointly interested. 

PtftiM. THIS INDENTURE made the day of «— » betwexx 

I^'^ci^^^- A* B. of the one part, and C« D. of the other part (recite the 

letters, patent and the auiynment of a moiety) : And whereas, 
upon the treaty for the sale and purchase of the aforesaid 
moie^ of the said letters patent, and of the sole privil^^e^ 
benefit, and advantage of making, using, exercising, and 
vending the said invention as aforesaid, it was mutually and 
reeiprocally agreed between and by the said A. B. and C. D. 
that th^ should be equally but not jointly interested in and 
entitled to the said letters patent, and in and to the sole 
privilege of malcing, using, exercising, and vending the 
invention or discoveiy therein mentioned, and in and to all 
and every other privilege and advantage whatsoever which 
' ean, shall, or may be had, made, or derived thereby or there 
ftom for all the residue of the said term of fourteen years, 
granted by the said letters patent; and also in and to the 
said, invention or discovery, and in and to all improvements 
thereof; and that they respectively should and would enter 
into such covenants and agreements to and with each 
other as are hereinafter contained, for the securing to and 
protecting each other in the enjoyment of the moiety of 
each of them of and in the said letters patent, and of and in 
all privileges, benefits, and advantages whatsoever, to be had, 
made, or derived therefi'om, and otherwise, as hereinafter 
Tanattim. is expressed : Now this Indenture witnesseth, that in pur- 
suance of the said agreement, and in order to secure to each 
of them, the said A. B. and C. D., severally, independently, 
and distinctly, one undivided moiety, equal part, or share, 

right, and interest of, in, and to the said letters patent, and of. 
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iO) and to the lole privilege of making, using, exercising, and 

rending of the said invention, and of and in all other 

benefits, advantages, and emoluments whatsoever which can, 

shall, or may be in an3rwise had, held, enjoyed, or derived 

from the said letters patent, or the said invention or dis^ 

covery therein mentioned ; each of them, the said A. B. and Mutual 

C. D., for himself, and for his respective heirs, executors, and ^'®°"**; 

administrators, doth hereby covenant, promise, and agree to 

and with the other of them, his executors, administrators, 

and assigns, in manner following ; that is to say, that they each party 

the said A. B. and C. D. shall and will, in equal shares and ^^y^i^"^ 

proportions, be severally and distinctly, and not jointly, terested. 

interested in the said letters patent, and in the making, 

using, exercising, and vending the said invention or dis-» 

covery, and the {article) made or produced by means of the 

said invention or discovery, and in the sole privilege of 

making, using, and vending the same for and during such 

period of time as shall be equal to the residue and remainder 

of the said term of years granted by the said letters patent : 

Provided kevertheless, that such equal interests of them, Froruo. 

the said parties therein, shall not operate or be considered as 

forming any copartnership or joint interest between them in No oopartner- 

any respect whatsoever (a) ; And that for effecting such end ^' 

and purpose as aforesaid, they the said parties shall and will on 

the first day of January in each and every year, or within Annual meet- 

ten days then next following, meet together at , or at ^nStlea. * 

such other place as they the said parties shall for the time 

being mutually agree upon, and then and there fix and agree 

upon the quantity of {article) to be manufactured by each of 

them in the ensuing year; and each of them shall be at liberty 

to manufacture the said fixed or agreed quantity and no 

more, save only and except that in case either of them the 

said parties shall refuse to meet the other of them, for the Refusal of 

purpose of fixing and agreeing upon the quantity of (article) to ^ ^J^ ^ 

be manufactured in the following year as aforesaid, then such 

other party shall be at liberty to manufacture for himself any 

quantity of {article) be shall think fit, and the party refusing 

to meet shall be restricted from manufacturing any quantity 



(tt) There may be a partnership in a patent See L&fM v. ffielkft 
$ Yom it GoU. 47«--*481. ; Ridgm» v. M4%/l Cto. H.hn. 41ft. 
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Inoase they 
eannot igrce^ 
rcrereooo* 



Aoooonts^ 



If either manu- 
fibcture more 
than the other. 



of {article) whatever during that year: And in case they the 
said parties shall meet, but cannot or do not agree in fixing 
the quantity to be manufactured in every such year, then 
tlie quantity to be manufactured shall be referred to and de- 
cided by arbitrators, in the manner hereinafter mentioned 
and provided, where any doubt, question, difference, cause of 
suit, or dispute shall arise between the said parties hereto, 
and the award of such arbitrators shall be acted upon and 
abided by accordingly : And further, that each of the said 
parties shall and will keep a faithful account of all such quan- 
tities of the said {article) as they respectively shall manufac- 
ture in every year, and shall and will, fourteen days previous 
to such annual meeting after the first, produce each to the 
other a true statement in writing of the quantity of {artick) 
manufactured by him the preceding year, together with such 
proper vouchers and documents as shall or may be necessary 
to authenticate the same, and the quantity manufactured by 
him during that year ; And in case it shall appear that either 
of them shall have manufactured more than his stipulated 
quantity, then he shall pay to the other of them, by way of 
penalty, the sum of L per , and after that rate for 

any greater or lesser quantity than > for the 



If a left 
quantity. 



Individual 
hcnefit from 
sale. 

Confined to 
London. 

Improveroents 
In preparing. 



beyond the stipulated quantity ; and such of them as shall 
have so manufactured more than the stipulated quanti^r 
shall also the ensuing year be restricted from manufacturing 
so much as the other of them shall be allowed to manu- 
facture during that year by the amount of tlie previous year*s 
excess ; And in case both the said parties, or either of them, 
shall manufacture in any one year a lesser quantity of {artide) 
than such fixed or agreed quantity, then they or he shall be 
at liberty in the following year to manufacture such deficient 
quantity in addition to the fixed or agreed quantity to be 
manufactured by them respectively in such last- mentioned 
year : That each of them shall and may use and vend the 
quantity of (arf/cfe) by him manufactured under and conform- 
ably to the stipulations aforesaid, to and for his own use and 
benefit : That all such {article) shall be made by each of the 
said parties in the city of London, and not elsewhere, without 
the mutual consent and agreement of both of them : That 
each of them shall make known to the other of them any 
improvement or improvements he may have made in pre* 
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paring and manu&cturing the said {article)^ in order that each 
other of them shall and may have the full benefit of such 
improvement : That each of them the said parties shall and Impniy«iiitfiti 
will also make known to the other of them all and every ^ ''**^' 
improvement or improvements he has already made, or shall 
hereafter make» in the method of using the said (article)^ but so 
far only as he shall have made the same known, or may be 
induced to make the same known unto any purchaser or pur- 
chasers of the said {mvention) and no further : Provided FMfiio. 
ALWATSy that in case either of them the said parties shall at 
any time or times during the terms of the existing patent, or 
for the space of five years next after the expiration of the same 
patent, apply for and obtfdn any further or other patent or Forthw patent 
patents for the said kingdom and places hereinbefore men« 
tioned, or any of them, for the said invention of manufitc- 
turing {inventian)^ then and in such case all such patents so 
to be obtained shall be for the equal benefit of them the said Mutual 
parties hereto, their respective executors, administrators, and ^'^'^^ 
assigns : And in case they do not nor shall agree between Cotta and as- 
themselves, how and in what proportions the costs, charges, ft^J^^'^jient 
and expenses of appljring for and obtaining any such further 
or other piatent or patents shall be paid by them, it shall be 
referred to arbitrators as hereinafter mentioned and provided, 
where any doubt, question, difierence, cause of suit, or dich 
pute shall arise between the said parties hereto, and the 
award of such arbitrators shall be acted upon and abided by 
accordingly, to determine how and in what proportions such 
costs, charges, and expenses shall be paid and defrayed by the 
said parties (add arbiiratUm clauses^ see vol. iii. p. 313.) : Aibitration 
And lastly, for the true performance of the covenants and p^!** 
agreements herein contained on the part and behalf of the 
said parties respectively, to be performed and kept, and for 
the breach of which no penalty is already provided or agreed 
upon, each of them bindeth himself, his heirs, executors, 
and administrators, unto the other of them, his executors, 
administrators, and assigns, in the penal sum of L (a), 

firmly by these presents. In witness, &c. 

(a) See anU^ ^^l* '^ P* ^^' ^^^^ Wi P* ^^^ ^^ (p) i P*18^« 
note (h). 
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' Letters Patent. 



Licence hy a Patentee totue hit Intention, (a) 



Partiei. 
Recital. 



THIS INDENTURE made the 



— day of — — ) between 
A. B. of the one part, and C. D. of the other part {recite {h) the 



lieenee. 



Tciiatum. 



Agreement for letters patent) : Ano WHEREAS the said A. B. bath, at the 

request of the sAid C. D., agreed to grant unto the said C. D. 
his licence and authority to manufacture , upon the 

principle and in the manner described in the specification of 
the said invention enrolled in her Majesty's High Court of 
Chancery on or about the  day of » at or for the 
price or sum of /. : Now this Indenture witnesseth, 

that in pursuance of the said agreement, and in consideration 
of the sum of /. of lawful current money of England, 
paid to the said A. B. by the said C. D., upon the execution 
of these presents, the receipt whereof the said A. B. doth 
hereby acknowledge, and therefrom doth hereby for erer 
discharge the said C. D., his executors and administrators, 
He the said A. B. hath given and granted, and by these 
presents doth give and grant unto the said C. D«, his 
executors, administrators, and assigns, full power, licence, 
liberty, and authority, to (deecribe the invention)^ according to 
the invention or discovery of the said A. B., and upon the 
principle and in the manner mentioned and described in the 
specification of the said invention enrolled in the court of 
Chancery at the time aforesaid; To have, hold, exebciss, 
AND enjot the said licence, privilege, and authority unto and 



Idoenoe. 



(a) A licence may be as extensiye ai the patent, and the patentse 
may impoae any terms. It must be under seaL 
' (6) A recital in a licence that the grantor hoe invented the machine, 
the parties to the deed are estopped from alleging that the grantor did 
not invent it. Bowman v. Taylor, 2 Adol. & EIL 278. ; 8. C. \4 Nev. 
Sc Man. 264. ; but there is not estoppel if the i&strumcAt be mt under 
seal. Chanter v. Leeee^ 4 Mee & Welsh. 295. 
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by the said C. D., his executors, administrators, and assigns, 
during all the residue now to come and unexpired of the 
said term of fourteen years, granted by the said letters 
patent, but subject nevertheless to the proviso or condition 
hereinafter contained ; (that is to say,) Provided always, Proviio for 
and it is hereby covenanted, declared, and agreed, that in ^^^ 
case the {state the invention^ omd provide against its misap^ 
plication), or if the said C. D., his executors, administrators, 
or assigns, shall at any time hereafter do any act, matter, or 
thing whatsoever contrary to the true intent and meaning of 
the said letters patent, and of the provisoes and conditions 
therein contained, then the power, licence, liberty, privilege, 
and authority hereby granted shall cease, determine, and be 
absolutely void, any thing herein contained to the contrary 
thereof notwithstanding (a) : And it is hereby further cove- Liberij for 
nanted, declared, and agreed, that it shall be lawful for the S^^,^^ 
said A. B., his executors, administrators, and assigns, at any focUnriM.; 
time or times during the continuance of the licence or au- 
thority hereby given and granted, to enter into and upon any 
house, warehouse, manu&ctory, or premises of him the said 
C. D., his executors, administrators, or assigns, wherein or 
whereon the said — -»• shall be roanufitctured, then and there 
to view and inspect the same» and to ascertain that the 
said (invention) are properly manu&ctured according to the 
aforesaid specification, and that the said C. D., his ex- 
ecutors, administrators, or assigns, has not in any manner 
infringed the said letters patent, or done any act, matter, 
or thing contrary to the true intent and meaning thereof. IK 

WITNESS, &C. 



(a) It has not been decided whether a licence granted to more fhan 
five persona falls within the restraining dauae in the patent The author 
it indinad to think that U 4/099 i bat it is a question. 
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XIV. 

Settlement of Leaseholds an Marriage. 
Intended Wife and 'her Sister Tencmts in common. 
Assignment to Trustees. Special Trusts for the 
Benefit of both Sisters as well as for the Husband^ 
and Issue of the Marriage in Shares. Provisions 
for Sale [of the settled Property^ and Investment 
of the Purchase Monet. Also to raise Money 
for Renewal o^ Lease. Power to grant Leases. 



wm 



Bequcit to bif 
daughters M 
tenaott in 
common. 



Baugfaten 
exaeutrizei. 

Death of 
testator. 



Intended mar- 
riage of one 
daughter. 



Agreement of 
both daughters 
to settle. 



THIS INDENTURE, made the day of , 

tween Elizabeth D., of ^ spinster, of the first part, 

Catherine D., of ^ spinster, of the second part, A. B. of 

the third part, and C. D. and E. F. of the fourth part: 
Whereas, by an indenture of lease bearing date the [recite the 
lease, as in No. I. p. 112.] : And whereas the said {lessee) in 
and by his last will and testament, in writing, bearing date the 
 day of — , gave and bequeathed to his daughters, the 
said Elizabeth D. and Catherine D., the said indenture of lease, 
and the premises thereby demised, and all other property 
he should die possessed o^ to be equally divided between 
them as tenants in common, and their respective executors, 
administrators, and assigns, for ever, for their respective 
proper use and benefit, and he appointed the said Elizabeth D. 
and Catherine D. executrixes of his said will : And whereas 
the said {testator) departed this life on or about the  day 

of f without having revoked or altered his said will, and 

soon after his decease the said Elizabeth D. and Catherine D. 
duly proved the same in the Prerogative Court of the Arch- 
bishop of Canterbury: And whereas a marriage is intended 
to be shortly had and solemnized between the said A. B. and 
Catherine D., and it hath been agreed between the said 
Elizabeth D. and Catherine D., witli the privity and appro- 
bation of the said A* B.^ testified by his executing these 
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presents, that the messuages or tenements, hereditaments and 
premises demised by the said recited indenture of lease shall 
be assigned and settled upon the trusts, and in manner 
hereinafter mentioned: Now this Indenture witnesseth, TeiutimL 
that in consideration of the said intended marriage between 
the said A* B. and Catherine D., and of the natural love and 
affection which they the said Elizabeth D. and Catherine D. 
bear to each other, and in consideration of the sum of 10«. of 
lawful current money of England to the said Elizabeth D. 
and Catherine D. paid by the said C. D. and E. F., at or 
before the execution of these presents, the receipt whereof is 
hereby acknowledged ; Thet the said Elizabeth D. and Ca- 
herine D. have, and each of them hath, with the privity and 
approbation of the said A. B. (testified as aforesaid), gpranted, 
bargained, sold, assigned, transferred, and set over, and by 
these presents do, and each of them doth grant, bargain, 
sell, assign, transfer, and set over unto the said C. D. and 
K F., his executors, administrators, and assigns. All  : Pareeta. 
To HAVE AND TO HOLD the Said messuages or tenements, Habendum, 
hereditaments and premises hereinbefore assigned, or in- 
tended so to be, with their appurtenants, unto the said C. D. 
and E. F., their executors, administrators, and assigns hence- 
forth, during all the residue and remainder now to come and 
unexpired of the said term of — years, subject nevertheless 
to the payment of the rent and performance of the several 
covenants and conditions in and by the said recited in- 
denture of lease reserved and contained by and on the part 
of the lessee or assignee, to be paid, observed, and per- 
formed. Upon the trusts, nevertheless, and for the ends, Tauira. 
intents, and purposes, and with, under, and subject to the 
powers, provisos, declarations, limitations, and restrictions 
hereinafter expressed, declared, and contained of and con- 
cerning the same; (that is to say,) Upon trust for the said For uittn till 
Elizabeth D. and Catherine D., their executors, adminis- "'■™*S«' 
trators, and assigns, in equal shares, as tenants in common, 
until the said intended marriage between the said A. B. and 
Catherine D. shall take effect; and from and after the 
solemnization thereof. Then as to, for, and concerning two After mairjagc, 
undivided third parts or shares of and in the said messuages ^^^^ ^ 
or tenements, hereditaments and premises hereinbefore as- 
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Trust for un- 
married sister 
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for life. 



Remainder to 
her issue. 



In deikult of 
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Trust for mar- 
ried sister as 
she may ap- 
point, 



by deed or will. 



; signed or intended so to be, Upon trust to pay, permit and 
sufiW the said Elizabeth D. or her assigns to receive the 
rents and annual profits of the said two third parts to and 
for her and their own use and benefit during her natural 
life ; and from and immediately after the decease of the said 
Elizabeth D., In trust for all and every the children or 
child of the said Elizabeth D., who being a son or sons, shall 
attain the age of twenty-one years, or depart this life under 
that age, leaving issue of his or their body or respective 
bodies living at the time of his or their decease or respective 
deceases, or bom in due time after, or who, being a daughter 
or daughters, shall attain the age of twenty-one years or be 
married, to be divided between or among such children, if 
more than one, in equal shares and proportions, and their 
respective executors, administrators, and assigns ; and if there 
shall be but one such child, then the whole of the said two 
third parts shall be in trust for such one child, his or her 
executors, administrators, and assigns; and such last men- 
tioned two third parts or shares to be paid, assigned, and 
transferred to such issue accordingly by the trustees or trustee 
for the time being of these presents, for all the residue of the 
term which shall be then to come and unexpired therein : And 
in case the said Elizabeth D. shall not leave any child or issue^ 
who under or by virtue of the trusts hereinbefore declared, shall 
become entided to the said two third parts of the said messuages 
or tenements and premises ; then Upon trust for such per- 
son or persons, for such estate and estates, intents, and pur« 
poses, and with, under, and subject to such powers, provisos, 
declarations, restrictions, and limitations as the said Cathe* 
rine D* from time to time^ and at any time or times during 
her natural life, by any deed or deeds, instrument or instru- 
ments in writing, with or without power of revocation, to be 
by her sealed and delivere4 in the presence of and attested 
by two or more credible witnesses, or by her last will and 
testament in writing, or any writing or writings in the nature 
of or purporting to be her last will and testament, or a 
codicil or codicils thereto, to be by her duly signed as 
by law is now required or as shall be hereafter required, 
notwithstanding her said intended or any future oovotore^ 
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shall direct, limits or appoint the same ; and in de&ult of such In defiiult of 
direction, limitation^ or appointment, and as to such part or "PP^^^"^ 
parts of the said two third shares of the said hereditaments 
and premises, of which no such direction, limitation, or ap- 
pointment shall be made, and subject to any such direction 
limitation, or appointment, which shall not be a complete dis«« 
position of the said two third parts of the said messuages or 
tenements, hereditaments 'and premises; Upon tbust for TVuitfertbe 
the said A. B* and his assigns, during the life of the said u^,""^,^ 
Catherine D., in case he shall so long live ; but if he shall life of wife, 
die in her lifetime, then from and after his decease^ Upon ifdeadylMviag 
TBUST for the said Catherine D. and her assigns during her ^V^^^ 
natural life^ and from and after her decease, Upon trust for 
fl^uch person or persons as would at the time of the decease of Remainder to 
the said Catherine D. be entitled, under the statutes made ^^ ^^ ^ ^^ 
for the distribution of the estates of intestates, to the personal 
estate of the said Catherine D,, in case of her dying intestate, 
and their respective executors, administrators, and assigns, 
during all the residue then to come and unexpired of the said 
term therein : And as to, for, and conceriung the other or Tavn ▲■ to 
remaining one undivided third part of and in the said mes- 
suages or tenements, hereditaments and premises hereinbefore 
assigned or intended so to be. Upon trust that they the said 
C« D. and K F^ their executors, administrators,''and assigns, 
do and shall pay to, or permit and suffer the said A. 3* and Renti to in- 
his assigns to receive and take the rents and annual profits of £^ ^r^ife. 
the said one third part to and for his and their own proper 
use and benefit during the natural life of the said Catherine D. 
his said intended wife, in case he shall so long live; but in 
case h^ shall die in her lifetime^ then firom and after his ifwiiemir«i 
decease, do and shall pay to, or permit and suffer the said wV^^^^ 
Catherine D. and her assigns to receive the rents and annual 
profits of the said one third part during her natural life; 
and from and inunediately after the decease of the said 
Catherine D., then Upon trust for all and every the At wiie*8 death, 
children and child of the said Catherine D., who being a son ti^lbod.^ 
or sons, shall attain the age of twenQr«one years, or depart 
this life under that age, leaving issue of his or their body or 
respective bodies living at his or their decease or respective 
deceases, or bom in due time after, or being a daughter or - ^ 
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daughters, shall attain the age of twenty-one years or be 
married, to be divided between or among such children, if 
more than one, in equal shares and proportions, and their 
respective executors, administrators, and assigns; and tf there 
shall be but one such child, then the whole of the said one 
third part shall be in trust for such one child, his or her 
executors, administrators, and assigns; and such last men« 
tiond one third part or share to be paid, assigned, and trans- 
ferred to such issue accordingly by the trustees or trustee for 
the time being of these presents, for all the residue of the term 
which shall be then to come and unexpired therein : And in 
case the said Catherine D. shall not leave any child or issue 
who, under or by virtue of the trusts hereinbefore declared, shall 
become entitled to the said one third part of the said messuages 
or tenements, hereditaments and premises, then the same shall 
be Upon trust for such person or persons for such estate 
and estates, ends, intents, and purposes, and with, under, and 
subject to such powers, provisos, declarations, limitations, 
and restrictions as the said Catherine D. from time to time, 
and at any time or times during her natural life, by any deed 
or deeds, instrument or instruments in writing, with or without 
power of reversion, to be by her sealed and delivered in the 
presence of and attested by two or more credible witnesses, or 
by her last will and testament, in writing, or any codicil or 
codicils thereto, or any writing or writings in the nature of 
or purporting to be her last will and testament, or a codicil 
or codicils thereto, to be by her duly signed as by law 
is now required or shall be hereafter required, shall, not- 
withstanding her coverture, direct, limit, and appoint the 
same, and in default of such direction, limitation, or ap- 
pointment, and as to such part or parts of the said one third 
share of the said messuages or tenements, hereditaments and 
premises, of which no such direction, limitation, or appointment 
shall be made, and subject to any such direction, limitation, 
or appointment which shall not be a complete disposition of the 
said one third part of the said messuages or tenements, here- 
ditaments and premises; In trust for the said Elizabeth D. 
and her assigns during her natural life; and fit>m and after 
her decease. Upon trust for such person or persons as would 
at the time of the decease of the said Elizabeth D. be aititle 
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under the statute made for the distribution of the effects of 
intestates, to the personal estate of the said Elizabeth D., in 
case of her dying intestate, and their respective executors, 
administrators, and assigns, during all the residue then to 
come and unexpired of the said term therein : And upon TVuits after 
THIS FURTHER TRUST, that they the said CD. and E. F., ^SmT"'''*^ 
and the survivor of them, and the executors, administrators, 
and assigns of such survivor, do and shall, after the decease of 
the said Elizabeth D. and CSatherine D. respectively, and in 
the mean time, and until the share or shares of and in the and until Aum 
said messuages or tenements, hereditaments and premises ^[!^^'^1!^^ 
hereinbefore limited to or in trust for the children of the 
said Elizabeth D. and Catherine D. respectively, shall become 
vested, pay and apply the rents and annual profits of such 
respective share or shares, or so much thereof as to them the 
said C. D. and E. F., or the survivor of them, or the ex- 
ecutors, administrators, and assigns of such survivor, shall 
seem meet, in, for, and towards the maintenance, education, MainteMnee of 
and benefit of such child or children respectively, in proper- ^>^<l'*^ 
tion to their respective presumptive shares for the time being, 
AND SUBJECT to such provisions for the maintenance and 
benefit of such children respectively, do and shall lay out 
and invest the surplus of the same rents and annual profits, inTeitmcnt of 
from time to time as the same shall be received, in or upon mrpiiu monici, 
goveiiiment or real securities, to be from time to time altered, thereof to i 



transferred, and varied, as they the said trustees, or the sur- >BuUte. 
vivors or survivor of them, or the executors, administrators, 
or assigns of such survivor, shall think fit, and do and shall 
lay out and invest the interest, dividend, and annual produce 
of the said stocks, funds, or securities so to be purchased or . 
acquired, as the same shall be received, in or upon securities 
of the like nature, so that the same rents and profits, interest, 
dividends, and produce may accumulate ; and such accumula- 
tions shall be upon the same trusts, or as near as may be^ as TVuits thereof 
are hereby declared concerning the fimd from which such 
accumulations shall have proceeded : Provided always, and Power to gnnt 
it is hereby declared and agreed by and between aU the said ^* 
parties to these presents, that it shall and may be lawful to 
and for the said C. D. and E. F., and the survivors and sur- 
vivor of them, and the executors, administrators, and assigns 
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of iuok curvivor, by and with the oonsent and approbation 
of th# said Elizabeth D. and Catherine D., during their joint 
Utoii and from and after the decease of such of them as shall 
first depart this lifei by and with the consent and approbation 
of the surviyor of them the said Elizabeth D. and Cathe^ 
rine D.» notwithstanding their or either of their coverture^ 
such consent to be testified under the hands and seals or 
hand and seal of the person or persons whose conswt is 
hereby made requisite ; and from and after the decease of 
the survivor of them the said Elizabeth D. and Catherine D^ 
at the discretion of them the said C. D. and E. F., or the 
survivors or survivor of them, or the executors, adminis- 
trators, or assigns of such survivor, by indenture under their 
hands and seals or hand and seal, to demise the said herer 
ditaments and premises hereinbefore assigned or intended so 
to be, or any part or parts thereof respectively, for any 
term or number of years not ^exceeding twenty-one yearsi 
unto any person or persons, so as every such lease or de? 
mise to be made in pursuance of these presents be made 
to take effect in posseuion, but not in reversion, or by way of 
ftiture interest, and so aa upon every such lease or demise 
there be reserved and made payable during the continuance 
thereof the best or most improved yearly rent that can or 
may be gotten for the same, without taking any sum or sums 
of money by way of fine or foregift, and so as in such demise 
or lease there be inserted a proper power or condition for 
re-entry for non-payment of the rent and rents thereby to be 
reserved, and so as the lessee or lessees to whom any such 
lease or leases shall be granted as aforesaid do execute 
Power of sdc counterparts of such lease or leases : Provided also, and it 
is hereby agreed and declared by and between all the said 
parties to these presents, that notwithstanding any of the 
trusts, limitations, powers, provisos, declarations, and agrees 
ments hereinbefore contained, it shall and may be lawful to 
and for the said C. D. uid E. F., and the survivors and sur- 
vivor of them, and the executors, administrators, and assigns 
of such survivor^ by and with the consent and approbation of 
the said Elizabeth!), and Catherine D., during their joint lives, 
and firom and after the decease of such of them as shall first 
depart this lift, by and with the consent and approbation of 
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the surviTor of them the 8aid Elizabeth D. and Catherine D.» 

and notwithstanding their or either of their coTerture^ such 

consent to be testified in writing under the hands and seals 

or hand and seal of the person or persons whose consent is 

hereby made requisite^ and from and after the decease of the 

sorvivor of them the said Elizabeth D. and Catherine D., at 

the discretion and of the proper authority of them the said 

C D. and K F., and the surviyors and surviror of themf 

and the executors, administrators, and assigns of such sur» 

vivor, from time to time, and at anytime hereafter, to bargain, 

sell, and assign, by way of absolute sale, for a valuable con^ 

sideration in money, the said messuages or tenements, here- 

ditaments and premises hereinbefore assigned or intended 

so to be^ unto any person or persons whomsoever, for such 

price or prices in money as can reasonably be had or gotten 

for the same; and when the said hereditaments and premises 

shall be so sold, the same shall, from and immediately after After nle to 

such sale and assignment, be and remain unto the purchaser ^^^^'l^l^ 

or purchasers thereof, his, her, or their executors, admi<^ from the triuti. 

niitrators, or assigns, during ail the residue of the term and 

interest which shall be then to come and unexpired therein, 

freed and absolutely discharged of and from all and every the 

estates, trusts, limitations, powers, provisos, and agreements 

in and by these presents expressed, limited, and declared, 

subject only to such lease or leases as shall have been made 

pursuant to the power hereinbefere contained in that behalf t 

FaovinED also, that when the said premises shall have been ivoviio for 

so sold, all and every the sum and sums of money which in^Mtment of 

shall arise by such sale shall, with all convenient speed, be monies. 

laid out and invested by them the said C. D. and E. F., or 

the survivors or survivor of them, or the executors, adminis^ 

trators, and assigns of such survivor, in their or his names or 

name, in the public stocks or funds, or in or upon govern** 

ment or on real securities in England, at interest, and such 

securities, stocks, or funds shall be from time to time varied 

and transposed when and so often as the said trustees*or trustee 

for the time being thereof shall think proper, and the same, to** 

gether with the interest, dividends, annual profits, and produce 

hereof, shall go and belong to such person or persons, and be 

under and subject to the same trusts, powers, provisos, limit- Tmsu thereof. 
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ations, and restrictions as are hereinbefore expressed, dedared, 

and contained of and concerning the said hereditaments and 

premises hereinbefore assigned or intended so to be, and the 

Power to niie rents and annual profits thereof: Provided also, and it is 

rroewal of hereby declared and agreed by and between the said parties to 

lene. these presents, that it shall and may be lawful to and for the 

said C. D. and £. F., and the survivors and survivor of them, 
and the executors, administrators, and assigns of such survivor, 
from time to time, and at any time or times hereafter during 
the lives of the said Elizabeth D. and Catherine D., or the life of 
the survivor of them, upon the request of the said Elizabeth D. 
and CSatherine D., or the survivor of them, notwithstanding 
their or either of their coverture, and after the decease of such 
survivor, and during the continuance of the trusts herein- 
before declared, at the discretion of the said trustees or 
trustee for the time being, by mortgage or sale of the said 
messuages or tenefnents, hereditaments and premises, or by 
and out of the rents, issues, and profits thereof, or by all or 
any of the ways and means aforesaid, to levy and raise so 
much money as shall be necessary for the payment of the 
fines, fees, and other expenses which shall from time to time 
attend or be incident to the renewal of the lease or leases bv 
which the said hereditaments and premises are now or here- 
after shall be holden, and to pay and apply the money to be 
levied and raised by the ways and means aforesaid, to the 
person or persons entitled thereto, as a consideration for 
the granting of a new and further lease or further leases of 
the said premises to them the said trustees or trustee for the 
time being, and in order to complete such renewal or 
renewals, to surrender or assign the lease or leases by which 
the said premises are now or hereafter shall be held, for the 
time being, and to accept such further or renewed lease or 
leases, and to execute a counterpart or counterparts thereof 
respectively ; and it isj hereby declared and agreed by and 
between the said parties to these presents, that the term and 
interest to be granted by every such renewed or further 
lease, shall, immediately after the granting thereof, be assigned 
and settled by the said trustees or trustee for the time being, 
Trusts of nev Upon and for the same trusts, ends, intents, and purposes, 

and with, under, and subject to the same powers, provisosy 
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limitations, and restrictions as are hereinbefore declared, ex- 
pressed, and contained of and concerning the said heredita- 
ments and premises hereinbefore assigned or mentioned, or 
intended so to be, or as near thereto as the deaths of parties 
and other intervening circumstances will permit : PRovinED Trustees' le- 
ALSO, and it is hereby agreed and declared between and by dkchaimf 
the said parties hereto, that the receipt or receipts of the said 
C. D. and E. F., or the survivors or survivor of them, or the 
executors, administrators, or assigns of such survivor, shall 
be a good and sufficient discharge, or good and sufficient 
discharges to any purchaser or purchasers, mortgagee or 
mortgagees of the premises hereby assigned, or other person 
or persons whomsoever, for so much of their respective pur- 
chase or mortgage money, or for any other monies which 
shall be payable to the said trustees or trustee for the time 
being, under the trusts herein contained, as shall in such 
receipt or receipts be expressed and acknowledged to be 
received ; and that such purchaser or purchasers, mortgagee 
or mortgagees, or other person or persons paying or ad- 
vancing the same, and taking such receipt or receipts for the 
same, shall not afterwards be answerable or accountable for 
such money, or for the misapplication or non-application 
thereof, nor shall be in anywise bound or obliged to see to 
the application thereof, or to the necessity or occasion of 
raising the same: Provided also [add power to appoint new 
trustees^ and tnuteei indemnities, as in Vol. III. p. 169. ; also 
coverumts for the title, and for further assurance, as in No. I. 
p. 116.] In witness, &c. 
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XV. 



Assignment of a Legacy. 



THIS INDENTURE, made the 



day of 



BE- 



Parties. 
Recital of wiU. 



Vendor's 
legacy at death 
of his mother. 



Death of 
testator. 



ContiBCt for 
sale. 



TWEEN A. B. of the one part, and C. D. of the other part : 

Whereas W. M., late of j deceased, in and by his last will 

and testament in writing, bearing date the day of ^ 

gave and bequeathed unto bis executors thereinafter named 
the sum of L upon trust to plaoe out the same at interest 
in their own names so soon as conveniently might be after his 
decease, and to pay the interest, dividends, and produce thereof 

unto E. F. of f for her natural life^ and after her de^ 

cease to pay and divide the said principal sum, and all the 
unapplied dividends thereof unto and amongst all and every 
the sons and daughters of the said £• F. as should be living at 
his decease^ equally share and share alike^ and the said tes* 
tator appointed G. H. and I. K. executors of his said will : 
And whereas the said testator departed this life on or about 

the day of f without revoking or altering his said 

will, and his said executors duly proved the same in the Pre- 
rogative Court of the Archbishop of Canterbury, on the 

day of : And whereas at the time of the decease of 

the said W. M., the said E. F. had living the said A. B. and 
four other children : And whereas the said A. B. hath con- 
tracted and agreed with the said C. D. for the absolute sale 
to him of his the said A. B.'s legacy, and all and every other 
right, share, and shares, and interest to which the said A. B., 
his executors or administrators, now is or may hereafter be- 
come entitled by survivorship or otherwise in and to the said 
sum of ./, and in and to the stocks, funds, and securities 
upon which the same sum now is or hereafter shall or may be 
placed out or invested (a), and in and to the interest, divi- 



(a) An important question was recently decided by the MASTEm of 
the RoLLs^ as to an assignment of a legacy as sterling money carrying 
the stock in which it is invested. 
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dends, and annual produce thereof, and of every part thereof 
and also in or to any other sum or sums of money, stocks, 



Luke Foreman devised certain estates to trustees upon trust to raise 
by sale or mortgage SOyOOOf., and permit Mary Foreman to receive the 
interest and dividends for her life, and after her decease upon trust to 
pay the principal among various persons. 

After the testator's death the executors raised the 20^0002., and in- 
vested it in the purchase of 35^8982. 6«. Id Three per Cent. Consols. 

The pbdntiff being entitled to a contingent interest in a moiety of 
20001.^ part of the 20^0002.> in Herling moneys offered it for sale as a 
reversion to 1000^ principal money, part of 20^000A principal money 
invested in the Three per CenL Consok, being a ]^;acy under a will^ 
and payable to the vendor^ provided he survived a lady aged sixty- 
eight years. 

The defendant, Benjamin Bond, became the purchaaer, and the 
assignment to him declared the consideration money to be for the abso- 
lute purchase of the sum of 1000^, part of the legacy of 2000A ; and the 
plaintiff assigned *' all that the said sum of 1000^ sterling, being one 
moiety of the said legacy or sum of 2000/., by the recited will given and 
bequeathed as therein mentioned ; and all the right, tide, interest, pos- 
session, daim, and demand whatsoever of him the plaintiff in the said 
sum of 1000/L, part of the said legacy or sum of SOOOiL and interest, 
and eveiy part thereof; To bold, receive, take, and enjoy the said sum 
of 1000^ thereby assigned, part of the said legacy or sum of SOOOA, 
and every part thereof, to and by the said defendant, his executors, 
administrators, and assigns, for his and their own use and benefit ab- 
solutely." Mary Foreman then died, and the trustees sold the wmoIb, 
which greatly exceeded the 20,0001. originally invested, and the plain- 
tiff's share of that excess amounted to 775^ 8#., and he gave notice to 
the trustees not to pay over that excess to the defendant, and filed 
his bill against the defendant and the trustees, praying that, after paying 
the defendant the 10002., he might be declared entitled to the excess 
sum of 775A 8#. At the hearing 

The Mastbr of the Rolls, in giving judgment, said, *' The deed 
which the plaintiff and defendant executed does not seem to me to 
have been properiy framed to meet the views of either of the parties. 
If, as it is contended by the defendant, it was the intention of the deed 
to assign the ttock m which the sum of 1000^ had been invested, the 
deed is not properly framed to give effect to that intention, for it con- 
tains no expression direcdy applicable to that state of circumstances, nor 
is there any assignment of the fiinds in which the legacy was invested. 
If, on the other hand, the intention of the parties was such as the 
plaintiff contends, it is most extraordinary that no provision should be 
made by the deed as to the surplus value of the stock, after payment of 
the 1000/. 

'^ The plaintiff was entitled, together with his brother, to a contingent 
interest in a legacy of StOOOly forming part of a sum of 20,000/. which, 

N 2 
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funds, and securities to which the said A. B. is now or may 
hereafter become entitled in any manner howsoever under the 
aforesaid will of the said W. M. deceased, and the stocks, 
funds, and securities for the same respectively for the sum of 

Testetiim. 7 . : Now THIS INDENTURE WITNESSETH, that in consider- 
ation of the sum of /. of lawful current money of England 

to the said A. B. paid by the said C. D. at or before the seal- 
ing and delivery of these presents, the receipt whereof the 
said A. B. doth hereby acknowledge, and from the same doth 
hereby for ever release and discharge the said C. D., his ex- 
ecutors, administrators, and assigns. He the said A. B. hath 
granted, bargained, sold, assigned, transferred, and set over, 
and by these presents doth grant, bargain, sell, assign, transfer, 
and set over unto the said C. D., his executors, administrators. 

Legacy. and assigns. All that the part, share, and proportion, parts, 

shares, or proportions, vested, contingent, reversionary, original, 



according to the directions of the will^ was to be invested in Three per 
Cent. Consolidated Annuities within three months after the testator's 
decease. What the plaintiff was entitled to was^ not literally a con- 
tingent legacy of the sum of 1000/., but a share of the stock in 
which the whole 20,000/. had, in pursuance of the will, been invested, 
corresponding to the value of this sum of lOOOiL Being so entitled, 
and being desirous of selling bis contingent reversionary interest, he 
published particulars of sale. 

'^ According to these particulars of sale, he offered to sell hia interest 
in 10002. principal money invested in Three per Cent. Consols ; the 
right, therefore, which he represented himself to be entitled to was, tiot 
to sterling moneys but to the investment. 

" The defendant having become the purchaser of this interest at the 
sale, the plaintiff executed an indenture of assignment. 

'* Hitherto there appears to be no ambiguity ; but when we come to 
the assignment, instead of assigning, as might be expected from the 
recitals, all that legacy of 1000/. so invested in stocky he assigns aU that 
sum of 1000/. sterling^ being one moiety of the said legacy or sum of 
2000/. bequeathed by the will. Now, notwithstanding this word 
sterling, which is the only word creating any ambiguity, considering 
that it is explained by the following words, which describe the 1000/. 
sterling as a moiety of the legacy bequeathed by the will, the impres- 
sion upon my mind is, that the parties did mean the lOOOiL in its state of 
investment ; and if that was meant, the word sterling is not of such im- 
portance as to outweigh the other circumstances by which the eflEect of 
the instrument is to be determined. I am of opinion, therefore, that 
the plaintiff is not entitled to the relief which he asks, and that the bill 
must be dismissed." (S. C. 2 Keen^ 1 36., Lvcas v. Bond,) 
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accrued, or otherwise, of him the said A. B., his executors or ad- 
ministrators, of and in the said legacy or sum of /., and of 

and in every part thereof, and of and in the stocks, funds, and 
securities upon which the same, or any part thereof, now is or 
hereafter shall or may be placed out or invested, to which 
the said A. B., his executors or administrators, shall or may 
become, or if these presents had not been made would or 
might have become, entitled to or interested in upon the de- 
cease of the said E. F., as one of her children, under and by 
virtue of the aforesaid will of the said W. M., or at any othre 
time or in any other manner howsoever : And also, all and 
every other sum and sums of money, stocks, funds, and secu- 
rities to which the said A. B. now is or hereafter may, or if 
these presents had not been made might have, become entitled 
under the same will, in any manner howsoever ; And all and 
all manner of dividends, interest, annual and other proceeds 
of the same monies and funds respectively; And all the 
estate, right, title, contingent, revei*8ionary, and other interest, 
possibility, benefit, property, legal and equitable claim and 
demand whatsoever, of him the said A. B. of, in, and to the 
said hereby assigned monies and premises, and of, in, and to 
the funds and securities upon which the same or any part 
thereof respectively shall or may at any time hereafter and 
for the time being be placed out or invested ; To have, hold. Habendum. 
RECEIVE, TAKE, and ENJOY the said part or share and parts 
and shares of him the said A. B., his executors and admini- 
strators, of and in the said monies, Bank annuities, funds, 
securities, estate, and interest, and other the premises hereby 
assigned, or intended so to be, and every part thereof, unto 
and by the said CD., his executors, administrators, and 
assigns, immediately from and after and expectant on the de- 
cease of the said £. F., or other sooner determination of her 
estate for life now therein, to and for hid and their own use Power of 
and benefit^ absolutely and for ever : And for the better J^J^vn^^ac 
enabling the said C. D., his executors, administrators, and 
assigns, to obtain payment of, and receive, take, and enjoy all 
and singular the said monies, stocks, funds, securities, and pre* 
mises hereby assigned, or intended so to be, He the said A. B. 
HATH made, ordained, constituted, and appointed, and by 
these presents doth make^ ordain, constitute, and appoint, 

K 3 
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and in his place and stead put the said C. D., his executors, 
administrators, and assigns, the true and lawful attorney 
and attornies irrevocable of and for him the said A. B.^ 
his executors and administrators^ in his or their name or 
names, but to and for the proper use and benefit of the said 
CD., his executors, administrators, and assigns, to ask, 
demand, sue for, recover, and receive of and from the said 
G. H. and I. K., or either of them, and of and from all and 
every the executors or executor for the time being, and all 
and every other persons or person who shall or may be liable 
to pay the same, the share and shares of the said legacy, 
monies, stocks, funds, securities, and all other the premises 
hereby assigned. [Proceed as in ike letter of attorney in No. V. 
p. 184. to the end."] In witness, &c. 
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XVI. 

Assignment of Two Terms o/Ose Thousand Years 
oTid Five Hundred Years in a Fee Simple Estate 
sold to several Purchasers, aho of an Annuity charged 
upon the Estate to Trustees upon trust for the several 
Purchasers, according to their respective Interests^ and to 
attend the Inheritance. 

THIS INDENTURE, made the day of , be- 
tween I. D. of — {trustee of the term of one thousand Partiei. 

years) of the first part; W. L. of (trustee of the term of 

Jive hundred years) of the second part ; A. B. of 

(vendor) of the third part ; I. K. of , G. H. of , 

N. O. of 9 P. Q. of (purchasers), of the fourth part ; 

and R, S. of — (intended trustee of the term of one thousand 
years), of the fifth part, and V. W. (intended trustee of the term 
of five hundred years) of the sixth part {Recite the deeds Recitals. 
creating the terms — also the conveyances to the purchasers.'] 
And whereas the said I. K., G. H., N. O., and P. Q. have 
requested the said I. D. to assign the now residue of the said 
term of one thousand years of and. in the said lands and here- 
ditaments unto the said R. S. in trust for the several intents 
and purposes hereinafter mentioned ; and the said I. K. and 
G. H., N. O. and P. Q., have also requested the said W. L. 
to assign the now residue of the said term of five hundred 
years of and in one moiety of the said lands and here- 
ditaments, and also the said several annuities, unto the said 
V. W. in trust for the several intents and purposes herein- 
after mentioned: Now this Indenture witnesseth, that Fust testetum. 
in consideration of the sum of IO5. of lawful current money 
of England to the said L D. upon the execution of these 
presents paid by the said R. S., the receipt whereof is hereby 
acknowledged. He the said I. D., at the request and by the 
direction of the said A. B., and upon the nomination of the 

N 4 
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Paroela. 



Habendum. 



Tnist for 
WTeral pur- 
chasers, 



to attend. 



said I. K., G. H., N. O., and P. Q., testified by their seve- 
rally executing these presents, hath bargained, sold, assigned^ 
transferred, and set over, and by these presents doth bar- 
gain, sell, assign, transfer, and set over, unto the said R. S., 
his executors, administrators, and assigns, All , and all 
and singular other the lands and premises comprised in and 
demised by the said recited indenture of the day of 



Covenant 
by trustee that 
he had done 
no act to in- 
cumber. 



Second 
latum. 



— , and afterwards assigned to the said I. D. as aforesaid, 
with their appurtenances, and all the estate, right, tide, in- 
terest, trust, term of years yet to come and unexpired, 
property, claim, and demand whatsoever, both at law and in 
equity, of him the said I. D., of, in, to, or out of the said 
land, hereditaments, and premises, and every part thereof; 
To HAVE AND TO HOLD the Said lands, hereditaments, and 
all and singular other the premises hereby assigned, or 
intended so to be, with their appurtenances, unto the said 
R. S., his executors, administrators,) and assigns, from the 
day of the date of these presents, for and during all the 
residue and remainder yet to come and unexpired of the said 
term of one thousand years. In trust nevertheless for the 
said I. K., G. H., N. O., and P. Q., their heirs and assigns 
respectively, to be from time to time assigned and disposed of 
as they or any of them shall in respect of such part or parts 
of the said lands and hereditaments as are purchased by them 
respectively as aforesaid, direct or appoint, and in the mean 
time to attend, wait upon, and go along with the reversion, 
freehold, and inheritance of the same premises respectively ; 
to the end to protect the same from and against all mesne 
and subsequent charges and incumbrances (if any such there 
be) : And the said I. D., for himself, his heirs, executors, 
administrators, and assigns, doth covenant and declare with 
and to the said R. S., bis executors, administrators, and 
assigns, that he the said I. D. hath not at any time here- 
tofore made, done, committed, or executed any act, deed, 
matter, or thing whatsoever, whereby the said lands, heredita- 
ments and premises hereby by him assigned as aforesaid, or 
any part thereof, or the said term of one thousand years there- 
in, are, is, can, shall, or may be impeached, charged, or 
incumbered, surrendered, forfeited or avoided : And this 
Indenture further witnesseth, that in consideration of 
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the sum of lOs, of like lawful current money to the said W. L., 
upon the execution of these presents, paid by the said V. W., 
the receipt whereof is hereby acknowledged, He the said W.L., 
at the like request, and by the like direction of the said A. B., 
and upon the like nomination of the said I. K. and G. H., N.,0. 
and P. Q., respectively testified as aforesaid, hath bargained, 
sold, assigned, transferred, and set over, and by these presents 
DOTH bargain, sell, assign, transfer, and set over, unto the said 
V. W., his executors, administrators, and assigns. All that Parcels, 
the said moiety, or half part, or share, of and in the said Moiety, 
lands and hereditaments; And all and singular other the 
premises comprised in, and demised by the said recited inden- 
ture of , and afterwards assigned to the said W. L. as 

aforesaid, with their appurtenances ; And all the estate, right, 

title, interest, term of years, property, claim, and demand 

whatsoever of him the said W. L. of, in, to, or out of the 

same moiety, every or any part thereof. To have and to Habendum. 

HOLD the said moiety of the said lands and hereditaments, 

and all and singular other the premises hereby lastly assigned, 

or intended so to be, with their appurtenances, unto the said 

y. W., his executors, administrators, and assigns, from the 

day of the date of these presents, for and during all the 

residue and remainder yet to come and unexpired of the said 

term of five hundred years created, as aforesaid, by the said 

recited indenture of , In trust nevertheless for the Trust for 

said I. K., G. H., N. O., and P. Q., their heirs and assigns ^«™i p«^ 
respectively, and to be assigned and disposed of as they, or 
any of them, shall in respect of such part or parts of the said 
lands and hereditaments, as are purchased by them respect- 
ively as aforesaid, direct or appoint ; and in the mean time to 
attend, wait upon, and go along with the freehold ahd inherit- to attend, 
ance of the same premises respectively, in order to protect the 
same from all mesne charges and incumbrances (if any such 
there be) : And this Indenture further witnesseth, that Third te»- 
for the considerations aforesaid. He the said W. L., at the like ***"™' 
request, and by the like direction of the said A. B., and upon 
the like nomination of the said I. K., G. H., N. O., and 
P. Q. testified as aforesaid, hath bargained, sold, assigned, 
transferred, and set over, and by these presents doth bar- 
gain, sell, assign, transfer, and set over, unto the said V. W., 
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Annuity. 



Habendum. 



Trust fof 
several pur- 
chasers. 



Covenant by 
trustee. 



his executors, administrators, and assigns, all that the said 
annuity or annual sum of ' L, and sums of money, and all 
arrears thereof, and all other sums whatsoever now due, 
and hereafter to grow or accrue due, under or by virtue 

of the said recited indenture of the day of , and 

every part thereof, To have, hold, receive, take, and 
ENJOY the said annuity, sum and sums of money, and every 
part thereof, unto the said V. W., his executors, administra- 
tors, and assigns, In trust for the sole benefit and advan- 
tage of the said I. K. G. H., N. O., and P. Q. respectively, 
their respective heirs and assigns, to be from time to time, 
and at all times hereafter, assigned, ordered, and disposed of 
as they, or any of them in respect of such part and parts of 
the said lands and hereditaments as are purchased by them 
respectively, shall direct or appoint, and in the mean time to 
attend and go along with the freehold and inheritance of 
all and singular the said lands and hereditaments hereinbe- 
fore assigned, or intended so to be, with their appurtenances. 
J[Add covenant by W. L. with V. W., that he has done no act to 
incumber the same as before made by L. D.] In witness, &c.(a) 



(a) If an estate be demised for a term of years, with a'proviso making 
the term void on payment of a sum of money^ with interest, before or 
upon a certain day^ the condition is not considered at law as complied 
with unless the money is paid on or before that very day ! if it is not 
paid then, the estate belongs at law to the mortgagee for the remainder 
of the term. And though a Court of Equity allows the mortgagor to 
redeem it, by paying the principal, interest, and costs, after that time 
this subsequent payment, though it gives the mortgagor the equitabie 
right to the estate, does not assist the legai continuance of the term. In 
this respect our law differs from the dml law, in which a mortgage is 
considered only as an accessory of the debt, and payment at any time, 
by annulling die debt, extinguishes the mortgage. To apply this doc- 
trine to terms of years. After payment of the mortgage debt, the term 
of years for which the mortgage is made is in law in the mortgagee ; 
but in equity, the mortgagor is entitled to the benefit of it By an 
analogy to the case of mortgages, when terms of years are created for 
securing the payment of jointures, portions for children, or for any other 
purpose, they do not determine (unless there is a special proviso) by the 
performance of the trusts for which they are raised. Thus, in all these 
cases, the legal interest during the continuance of the term is in the 
trustee ; hut the owner of the fee is entitled to the equitable interest, or 
rather, to all the benefit or advantage which can be made of the term 
during its continuance. As the Courts of Common Law had deter- 
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mined^ that the poMesaion of the lessee for years was the posseflsion of 
the owner of the freehold, Coorts of Equity determined, that where the 
tenant for years was but a trustee for the owner of the inheritance^ he 
should not oust his cestuy que trust, or obstruct him in doing any act of 
ownership^ or in making any assurances of his estate. In these respects^ 
therefore^ the term is consolidated with the inheritance : it follows the 
descent to the heir ; and all the alienations made of the inheritance^ 
or of any partial estate or interest caryed out of it by deed^ by will^ 
or by act of law ; Whitchurch v. Whitchurch, 2 P. W. 2S6., 9 Mod. 124., 
Gilb. Rep. l68. ; rtUieray. FiUiers, 2 Atk. 7.; Hoole v. Saks, 2 Wils. 
329. ; Goodtitk on the demises of Norris and others y. Morgan and 
David, 1 Term Rep. 755. Still, though the trust or benefit of the 
term is annexed to the inheritance, yet the legal interest of the term 
remains distinct and separate from it at law, and the whole benefit and 
advantage to be made of the term arises from this separation. For if 
two persons, or more, have claims upon the inheritance under different 
titles, a term of yei^rs attendant upon it is BtHl so distinct from it, that 
if any one of them obtains an assignment of it, then (unless he is affected 
by any of the circumstances which equity considers as fraudulent) he 
will be entitled both at law and in equity to the estate for the whole 
continuance of the term, to the utter exclusion of all the other claimants* 
This, if the term is of long duration, absolutely deprives all the other 
claimants of every kind of benefit in the land. Supposing Uierefore A^ 
purchases an estate, which, previous to his purcluae, had been sold, 
mortgaged, leased, and charged with every kind of incumbrance to 
which real property is subject ; in this case A. and the other purchasers 
and all the incumbrancers have equal claims upon the estate. This is 
the meaning of the expression that their equity is equal. But if there 
is a term of years subsisting in the estate, which was created prior to the 
purchases, mortgages, or other incumbrances, and A. procures an assign- 
ment of it in trust for himself, this gives him the legal interest in the 
lands during the continuance of the term, absolutely discharged from 
and unaffected by any of the purchases, mortgages, and other incum- 
brances, subsequent to the creation of the term, but prior to his purchase. 
This is the meaning of the expression in assignments oftermsy that they 
are to protect the purchaser from all mesne incumbrances* But it is to 
to be observed that A., to be entitled in equity to the benefit of the term, 
must have all the following requisites : he must be a purchaser for a 
valuable consideration ; his purehase must, in all respects, be a fair pur- 
chase, and free firom every kind of fraud ; and, at the time of his pur- 
chase, he must have no notice of the prior conveyance, mortgage, 
charge or other incumbrance. It is to be observed, that mortgagees, 
annuitants, judgment creditors, lessees, and all other incumbrancers, are 
purchasers in this sense, to the amount of their several charges, interests, 
or rights. If any person of this description, unaffected by notice or 
fraud, takes a defective conveyance or assignment of the fee, or of any 
estate carved out of it, defective, either by reason of some prior convey, 
ance, or of some prior charge or incumbrance, and if he also takes an 
assignment of a term to a trustee for himself, or to himself, where he 
takes the conveyance of the inheritance to his trustee, in each of these 
cases, he is entitled to the full benefit of the term, — that is, he may use 
the legal estate of the term, to defend his possession during the con- 
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tinuance of the term, or, if he has lost the posflession, to recover it at 
Common Law, in preference to all claimants prior to his purchase, bat 
subsequent to his term. All this was laid down and explained by Lord 
H ARDwicKB in the case of WiUoughhy v. WtUoughby, 1 Term Rep. 763. 
Upon the same principles was decided the case of Stanhope ▼. Earl 
Vemey, before Lord Northinoton, in Chancery, July 27. I76l. The 
case there was, that Henry Sayer, being seised in fee of certain estates 
subject to an outstanding term of years in Righy and Eyre, by indentures 
of lease and release bearing date the 4th and 5th days of June, 1732, 
conveyed them to Lady Dysart and her heirs, forisecuring the payment 
of 1000/. and interest, and covenanted to produce the deeds respecting 
the term of years. Afterwards Rigby and Eyre assigned the term to 
Cunningham and Clayton in trust for Sayer, his heirs and assigns ; and 
then Sayer, by indenture dated the IQth day of December, 1732, con- 
veyed the same estates to Mrs. Nash (under whom Lord Vemey claimed), 
by way of mortgage, for securing to her 3000/. and interest, with a 
dedaration that Cunningham and Clayton should stand possessed of 
the term in trust for her, and the deeds respecting it toere delivered to 
her, and neither she nor the trustees had notice of the mortgage to Lady 
Dysart. Lady Dysart brought an ejectment ; Lord Vemey defended and 
set up the term with a declaration of the trust of it in favour of Afrs. 
Nash, under whom he claimed. Upon this Lady Dysart brought her 
bill in equity. The question was, which should be preferred, — Lady 
Dysart, who had the first declaration of the trust of the term, or Lord 
Vemey, who had the subsequent declaration of the trust, but had the 
custody of the deed ? Lord Northinoton held, that a declaration of 
trust in favour of an incumbrancer was tantamount to an actual assign- 
ment, unless a subsequent incumbrancer, bond fide, and without notice, 
procured an assignment ; and that the custody of the deeds respecting the 
term, with a declaration of the trust of it in favour of a second incum- 
brancer, was equivalent to an actual assignment, and therefore gave him 
an advantage over the first incumbrancer, which equity would not take 
from him. Such being the advantages to be derived from terms of years, 
it is an object of great consequence to ascertain when it is safe for the 
purchaser to leave them in the trustee in whom he finds them, and when 
U is neeessary or prudential to require them to be assigned to a trustee of 
his own. But it is more easy to say where it is unsafe, than to say 
where it is safe, for him to be satisfied without such ati assignment of it. 
1st, It may be laid down, as a oeneral rule, that whenever a term 
has been raised for securing the payment of money as the assignment of 
it by the trustee for the person entitled to receive, to a trustee for the 
person obliged to pay the money, is the best possible evidence of the 
payment of the money it may be reasonably required as such. 2dly, 
In case a term of years has been assigned to attend the inheritance, if, 
upon a purchase (taking it in the above extensive sense), all the deeds 
(as well originals as counterparts) by which the term was created or 
assigned, are delivered to the purchaser, and he is satisfied that the 
trustee in whom it is then said to be vested has made no prior assign- 
ment of it, and that the vendor has not charged the estate with any in- 
termediate incumbrance : it is difficult to say what possible use can be 
made of the term against him, or what good end can be answered by 
requiring an assignment of it to a trustee of his own, unless it be to 



Assignments. 189 

aatisfy the requisitions of those to whom he may afterwards haTe ooca- 
sion to mortgage or sell the estate. Sdly, But if any of the deeds re- 
specting the term are not delivered to the purchaser^ or if he is not satis- 
fied of the trustee's not having previously assigned it^ or of the vendor s 
having made no intermediate incumhranoe^ it seems prudent to require an 
actual assignment of it to a trustee for him. Few general rules^ besides 
these^ can be laid down upon this subject ; and these must, from their 
nature, be subject to an endless variety of modifications. In all cases of 
this description, it is infinitely better to err by an excess of care, than to 
trust any thing to hazard. There is no doubt but the precautions used 
for the security of purchasers appears sometimes to be excessive, and 
satisfactory reasons cannot always be given for requiring some of them : 
yet the more a person's experience increases, the more he finds the reason 
and real utility of them; and the more he will be convinced that very 
few of the precautions required by the general practice of the profession 
are without their use, or can be safely dispensed with. See Butler's 
note to Co. LUt. (1) s. 13. 290 b. 

The manner in which wills should be proved, and when administr»» 
tions should be taken out, in cases of terms of years, is stated in a very 
dear manner by the Real Property Commissioners, in their Second Re^ 
port, p. 17* A will must be proved, and letters of administration must 
be taken out, in the Court of the Ordinary, who has jurisdiction over 
the assets of the testator or intestate* If the trustee of a term die, leav- 
ing personal efiects, all of which, including the land in the term, are 
witl^n the jurisdiction of the same Court, his will ought to be proved, 
or administration ought to be taken out, in thatzCourt If he die, 
leaving personal efiects in one diocese or peculiar, the land in the term 
being in another diocese or peculiar within the same province, either 
Canterbury or York, his will ought to be proved, or the letters of admi- 
nistration ought to be taken out, in the Prerogative Court of that 
province. If he die, leaving personal efiects within one of the two 
provinces, and the land in the term be within the other province, for 
the purpose of administering his assets, exclusive of the term, the will 
must be proved, or the letters of administration must be taken out, either 
in the Prerogative Court of that province, or in an inferior Court, as 
drcumstanoes may require ; but, on account of the term, the will must 
also be proved, or administration must also be taken out, either in the 
Pregrogative Court of the other province, or, if he had no other assets 
within that province besides the term, in the inferior Court of the 
Ordinary having jurisdiction over the place where the land in the term is 
situated. 

If the will of a deceased trustee of a term be proved in an inferior 
Court, not having jurisdiction over the place where the land in the term 
is situated, or in an inferior Court having such jurisdiction, when the 
testator left otiier assets out of that jurisdiction, but within the same pro- 
vince in which the land in the term lies, or in the Prerogative Court of 
one province when the land in the term is within the other province^ 
and the executor so proving should assign the term ; yet, although he 
could make the assignment, no use could be made of it, as tiie probate 
he had obtained would not, in proving the tide to tiie term, be admitted 
as evidence to prove that he was . the executor. But tiie assignment, 
though made by an executor, who, as to the term, has not proved the 
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will in the proper Courts will be rendered available, if the will should, 
either in the lifetime of the executor^ or after his decease^ be proved in 
the Court in which it ought to have been originally proved^ with refer, 
enoe to the term^ as part of the assets of the testator^ as such subsequent 
probate would^ in proving the tide to the term^ be admitted as evidence 
to ph>ve that the person who assigned it was the executor. 

If administration to a deceased trustee of a term^ who died intestate^ be 
taken out in an inferior Court not having jurisdiction over the place 
where die land in the term is situated^ or in an inferior Court having 
such jnrisdicdon^ when the intestate left other assets out of that juris- 
diction, but within the same province in which the land in the term lies^ 
or in the Prerogadve Court of one province^ when the land in die term 
is widiin die other province^ an assignment of the term by the admini- 
stratcMT would be absolutely void. 

If all the assets of a deceased trustee of a term^ including the term, 
be in the same province, and his will be proved in an inferior Court 
not having jurisdiction over the place where the land in the tehn is 
situated, or in an inferior Court whose jnrisdicdon embraces the land 
in the term, but does not extend to die other assets, according to a prac- 
tice recendy adopted, to avoid the transmission of die will horn the in- 
ferior Court to the Prerogative, letters of administration limited to the 
effects of the deceased trustee, so far as regards the term, are granted by 
the Prerogative Court to some person for die purpose of assigning the 
term ; and in that case, the tide to the term, even if it should have been'pre- 
viously assigned by the executor of the trustee, is traced fh)m the trustee 
dirough the medium of the assignment from the limited administrator. 

If a trustee of a term has died intestate, and it should at any time 
afterwards be requisite to have the term assigned, and at the time of re- 
quiring the assignment there shotdd be no administrator of the deceased 
trustee, or being such, he should have derived his qualification from a 
Court whose jurisdiction does not embrace the land in term, it is usual^ 
in diese cases, for the purpose of assigning the term, to obtain letters of 
administration limited to the effects of the trustee so far as regards the 
term. 

If a trustee of a term has died intestate, and his assets, including the 
term, should, so fAr as diey are known, be confined to one inferior 
jurisdiction ; or exclusive of the term, should, so far as they are known, 
be confined to one province, and the land in the term shoidd be within 
the other province, and it should be necessary to obtain limited letters 
of administration for the purpose of assigning the term ; in either of these 
cases, notwidistanding a limited administration from the inferior Court, 
whose jurisdiction embraces the land in the term, might be sufiicient, 
yet, in practice, a grant from the Prerogative Court, although more ex- 
pensive dian a grant from the inferior Court, is generally preferred. 
Because, an administration granted by a Prerogative Court, when it has 
no authority to do so, is good till repealed, and all die mesne acts of the 
administrator are valid ; but an administration granted by an inferior 
Court, when the same ought to have been granted by the Prerogative 
Court, is absolutely void, and all the mesne acts of the administtmtor are 
invalid ; so that die assignment of the term by the limited administrator 
from the Prerogative Court would stand good, although that Court, 
supposing the intestate not to have left assets, inclading the term, in 
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more than one inferior jurisdiction, may have exceeded its authority in 
making the grant ; on the other hand, the assignment of the term hy 
the limited administrator from the inferior Court would he absolutely 
Toid^ if it should afterwards be discovered that the intestate left assets in 
more than one inferior jurisdiction. 

It hardly ever happens that the executor or administrator of a de- 
ceased testator or intestate knows that such testator or intestate was 
trustee of a term ; consequently the will is proved, or letters of admi- 
nistration are obtained, in that Court, where the or<tinary has jurisdiction 
over the assets with which the person proving or obtaining administra- 
tion is acquainted. 

Trustees of terms in estates of any magnitude are usually selected out 
of persons who leave assets snffideutly extensive to require a prerogative 
probate or administration. Consequently, an inadequate probate or 
administration with reference to a term vested in a deceased trustee, is 
in these cases rare, except when the assets of the deceased trustee, ex- 
clusive of the term, are in one province, and the land in the term is in 
the other province. 

Trustees of terms in small estates are generaUy persons whose assets, 
without taking the terms into account, do not require prerogative pro- 
bates or administrations, and their wills are proved, or administration to 
their effects are taken out, in the inferior Courts, in which their assets, 
without T^^ard to the terms, happen to be, and very frequently the 
lands in the terms are out of the jurisdictions of the Courts where the 
probates or letters of administration were obtained. 

Finally, that the chances against a will being properly proved, or of 
letters of administration being properiy taken out, with reference to a 
term, are greatly increased from die circumstance of there being so many 
Courts in which wills are proved, and by which letters of administration 
are granted. Instances daily occur, in which, with a view to enable 
parties to thuse titles to terms assigned by executors who have not proved 
wills in proper Courts, or with a view to make i^ssignknents of terms, or 
with a view to recover or defend the possession at law, it is necessary, 
from some or other of the causes aboved stated, either to prove the wills 
of deceased trustees of terms in other Courts, or to take out administra- 
tions to their effects. 

Sib Edward Sugden has clearly and fully shown the law as applied 
to terms of years attendant upon die inheritance (5 Vendors and Pur^ 
chasers, last ed.) ; and in observing upon the will of a testator not being 
proved in the proper Court, so as to pass a term as part of die assets of 
the testator, Sir Edward says, " Notwithstanding the case of Fowler v. 
Richards (5 Sim. 39*) decided that, although the will of die original 
testator was proved in the Prerogative Court of Canterbury, probate by 
the executor of his executor in the Consistory Court of Landaff made 
the latter the personal representative of the original testator, yet the pre- 
vailing opinion appears to be, that if the first probate is a prerogative 
one, die second must issue out of the same Court ; see Jernegan v. Bax' 
ter, 5 Sim. 568. ; Tvniftnrd v. Trail, 7 Sim. 9^. A diocesan probate 
cannot give any audiority in respect of a term in land in another diooeae 
{Mary Potoeffs Case, 3 Haggard, 19^0> ^^7 ^^^^ ^^^ ^ probate in one 
province enables the executor to make a good assignment of the chattels 
real which are in the other province (7 Sim. 102.). 
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XVII. 

Assignment o/'Three Terms o/'One Thousand Years, 

One Thousand Years, and One Thousand Five 

Hundred Years, in Fee Simple Estates to Trustees, 

far a Purchaser of Part of such Estates, to one 

Trustee, reserving a Day in each Term^ the reserved 

Days assigned to another Trustee upon Tnitt to attend 

the Inheritance, 

New Form, where several Terms of Years affect an 
Estate, to save the Expense o/*many Trustees. 

THIS INDENTURE, made the day of y between 

Parties A. B. (trustee of tlie first term of one thousand years) of the first 

part, C. D. (trustee of the second term of one thousand years) of 
the second part, E. F. (trustee of the term of one thousandfive 
hundred years) of the third part, W. A. (vendor) of the fourth 
part, G. IL (mortgagee) of the fifth part, I. K. (purchaser) of 
the sixth part, L. M. (an intended trustee of the three termSf 
except one day in each term) of the seventh part, and N. O. 
(an intended trustee of the reserved day in each term) of the 
Recitals. eighth part. [^Recite the deeds creating the termsj and vesting 

them in A. B., C. D., and E. F., the mortgage to 6, H., 
and the conveyance to the purchaser.'] And whereas upon 
the treaty for the said purchase, it was agreed that the 
respective residues and remainders of the said several 
terms of one thousand years, one thousand years, and one 
thousand five hundred years, should, as to the hereditaments 
hereinbefore mentioned to be granted, released, and con- 
firmed unto and to the use of the said I. K., be assigned in the 
manner and upon the trusts hereinafter expressed and con- 
Tfltutum. tained of and concerning the same : Now this Indenture 

WITNESSETH, that iu consideration of the sum of lOs, of lawful 
current money of England to the said A. B. paid by the 
said L. M. upon the execution of these presents^ the receipt 



Assignments. igs 

whereof is hereby acknowledged. He the said A. B., at the 
request of the said W. A., with the consent of the said 
O. H.) and by the direction and upon the nomination of 
the said I. K., testified by their respectively executing these 
presents, hath bargained, sold, assigned, transferred, and 
set over, and by these presents doth bargain, sell, assign, 
transfer, and set over unto the said L. M., his executors, ad- 
ministrators, and assigns, all such and so many of such part Pansels. 
and parts of the messuages, lands, and hereditaments com- 
prised in the term of one thousand years, created by the said 

recited indenture of the day of — , as are hereinbefore 

mentioned to have been granted, released, and confirmed^ 

unto and to the use of the said I. K. as aforesaid : And all 

the estate, right, title, interest, property, claim, and demand 

wliatsoever at law and in equity of him the said A. B., of, in, 

to» or out of the said messuages, lands, and hereditaments 

hereby assigned, and every part thereof: To have and to Habendum for 

HOLD the said messuages, lands, and hereditaments, and all {i^^f ^^^"^ 

other the premises, hereby assigned or intended so to be, unto thouMnd yean, 

the said ll M., his executors, administrators, and assigns, from ^^^ ^^^ ^^ 

the day of the date hereof, for and during all the residue now 

to come and unexpired of the said term of one thousand 

years, save and except and reserving to the said A. B., his 

executors, administrators, and assigns, the last day of the said 

term, upon the trusts hereinafter expressed and contained of 

and concerning the same: And this indenture further Seoondtet- 

wiTNEssETH, that in consideration of the sum of 10«. of like ***"™- 

lawful current money to the said C. D., paid by the said L. M., 

the receipt whereof is hereby acknowledged. He the said 

C. D., at the request of the said W. A., with the consent of 

the said 6. H., and by the direction and upon the nomination 

of the said L K*, testified by their respectively executing these 

presents, hath bargained, sold, assigned, transferred, and 

set over, and by these presents doth bargain, sell, assign, . 

transfer, and set over unto the said L. M., his executors, 

administrators, and assigns, all such and so many and such 

part and parts of the messuages, lands, and hereditaments 

comprised in the term of one thousand years, created by the 

said indenture of the day of , as are hereinbefore 

mentioned to have been granted, released, and confirmed 
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HAbendiim for 
residue of 
second term of 
one thousand 
years, except 
the last day. 



Third tea. 
tatum. 



Habendum for 
residue of 
thini term of 
one thousand 
live hundred 
years, except 
the last day. 



nnto and to the use of the said I. K. as aforesaid : Akd all 
the estate, right, title, interest, property, claim, and demand 
whatever at law and in equity of him the said C. D., of, in, 
to, or out of the said messuages, lands, and hereditaments, 
hereby lastly assigned, and every part thereof: To have and 
TO HOLD the said messuages, lands, and hereditaments, and all 
other the premises hereby lastly assigned or intended so to be^ 
unto the said L* M., his executors, administrators, and assigns, 
from the day of the date hereof, for and during all the residue 
now to come and unexpired of the said lastly hereby assigned 
term of one thousand years, save and except and reserving to 
the said C. D., his executors, administrators, and assigns, the 
last day of the said term, upon the trusts hereinafter expressed 
and contained of and concerning the same: And this In- 
denture FURTHER WITNESSETH, that in Consideration of the 
sum of 10«. of like lawful current money to the said £. F., paid 
by the said L. M., the receipt whereof is hereby acknowledged. 
He the said £. F., at the request of the said W. A., with the 
consent of the said 6. H., and by the direction and upon the 
nomination of the said I. K., testified by their respectively 
executing these presents, hath bargained, sold, assigned, 
transferred, and set over, and by these presents doth bargain, 
sell, assign, transfer, and set over unto the said L. M., his 
executors, administrators, and assigns, all such and so many 
and such part and parts of the messuages, lands, and here- 
ditaments comprised in the term of one thousand five hundred 
years, created by the said recited indenture of the — day 
of — , as are hereinbefore mentioned to have been granted, 
released, and confirmed unto and to the use of the said I. K. as 
aforesaid : And all the estate, right, title, interest, property, 
claim, and demand whatsoever at law and in equity of him the 
said C. D., of, in, to, or out of the said messuages, lands, and 
hereditaments hereby lastly assigned, and every pait thereof: 
To have and to hold the said messuages, lands, and here- 
ditaments, and all other the premises hereby lastly assigned, 
or intended so to be, unto the said L. M., his executors, ad- 
ministrators, and assigns, from the day of the date hereof, for 
and during all the residue now to come and unexpired of the 
said term of one thousand five hundred years, save and ex- 
cept and reserving to the said £. F., his executors, adminis- 
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trators, and assigns, the last day of the said term, upon the 
trusts hereinafter expressed and contained of and concerning 
the same : And this Indenture further witnesseth, that Fourth tes. 
in consideration of the sum of lOs. of like lawful current money 
to each of them the said A. B., C. D., and £. F., paid by the 
said N. O. upon the execution of these presents, the receipt 
whereof is hereby acknowledged, He the said A. B., as to the 
reversionary term or interest of one day of the said term of one 
thousand years, created by the said recited indenture of the 

day of — , but not further or otherwise ; and the said 

C. D., as to the reversionary term or interest of one day of 
the said term of one thousand years, created by the said re- 
cited indenture of the — day of — , but not further or 
otherwise ; and the said E. F., as to the reversionary term or 
interest of one day of the said term of one thousand fine 
hundred years, created by the said recited indenture of the 

day of 9 but not further or otherwise, have and 

each of them hath bargained, sold, assigned, transferred, 
and set over, and by these presents do and each of them doth 
bargain, sell, assign, transfer, and set over unto the said N. O, 
ALL such and so many and such part and parts of the said 
hereditaments and premises comprised in the said terms of 
one thousand years, one thousand years, and one thousand 
five hundred years respectively, as are hereinbefore mentioned 
to have been granted, released, and confirmed unto and to 
the use of the said I. K. as aforesaid, with their appurtenances : 
And all the estate, right, title, interest, property, claim, 9j^d 
demand whatsoever at law and in equity of the said A. B., C. D., 
and E. F. respectively, and of every of them, of, in, to, or out of 
the said messuages, lands, and hereditaments hereby lastly 
assigned, and every part thereof, and of and in the said three 
several reversionary terms of one day each : To have and Habendum for 
TO hold the said messuages, lands, and hereditaments lastly terms of one day 
hereinbefore assigned unto the said N. O., his executors, "*^**- 
administrators, and assigns, for and during all the said re- 
versionary terms and interests of one day each upon the 
trusts hereinafter expressed and contained : And it is hereby Declaration of 

trust 

agreed and declared between and by all and every the 
parties to these presents, that the said L. M., his executors, 
administrators, and assigns, shall stand and be possessed of 

o 2 
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and interested in the residues and remainders which are 
now respectively to come and unexpired of the said terms of 
one thousand years, one thousand years, and one thousand 
iive hundred years (except the said reversionary day of 
each of the said terms) : And that the said N. O., his ex- 
ecutors, administrators, and assigns, shall stand and be pos- 
sessed of and interested in the said reversionary terms of 
one day each: And that all and every other person and 
persons in whom the hereditaments hereby assigned, or any 
of them, or any part or parcel of the same, now are or 
hereafter shall or may be vested for any term or interest 
whatsover, or who have or hath or hereafter shall or may 
have any chai'ge or lien in or upop the same at law or in 
equity, and their respective executors, administrators, and 
assigns, shall, so far as the same comprise or aiFect the here- 
ditaments hereby assigned, or any of them, and the trusts of 
the same can be hereby directed or declared, stand and be 
forthepnr- possessed of and interested in the same terms, interests, 

charges, and liens respectively, in trust for the said I. K., his 
lieirs, appointees, and assigns, and to assign and dispose of 
the same as he or they shall direct or appoint, and in the 
mean time in trust to permit the same terms, interests, 
charges, and liens respectively to wait upon and attend the 
reversion, freehold, and inheritance of the same premises, 
according to the uses in and by the said recited indenture of 
release of even date herewith [^the purchaser's conveyance^ 
expressed and contained of and concerning the same, so as to 
be generally subservient to the same uses, and so in particular 
as to protect the same against mesne incumbrances (if any 
such there be). 

lAdd a coveruxntfrom A. B., C. D., and E. F., thai they have 
done no act to incumber^ as in p. 147. Ako a covenant to produce 
the deeds creating the term, and all mesne assignments^ dumid 
they not be given up by the vendor, as in p. 155.] In wit- 
ness, &c. (a) 

(a) As to the eacpence attending the AeHgnment of Terms. A 
vendor is bound not only to dedace the title^ but also to show where 
the term is vested, and if there be no representative of the person 
in whom it last became vested^ he is bound to procure a legal repre- 
sentative of that person, and an assignment of the term at his own 
expence ; but where the term J»as been assigned to attend the inhe*- 
ritancei the deed for assigning it muyt be at M« purduuers expence. 
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XVIII. 

Settlement of Real Estate* Father of intended hu»^ 
band being tenant for life^ — intended htuband tenant in 
tail, — according to the provisions of the Statute 3^4 
W.A.C 74. (a) 

To Uses in Strict Settlement, with Special Powers 
and Clauses adapted to large Property^ and Appoint- 
ment o/'a Protector, — also Power to appoint new 
Protector. 

THIS INDENTURE, made the day of — ^ , between PanUi. 

R. D., of ' (father of intended husband and tenant for 

life)^ of the first part ; C. D., the eldest son of the said R. D. 

{intended husband and tenant in tail), of the second part ; A.B. 

{Jbiher of intended wife), of the third part; Mary B., spinster, 

one of the daughters of the said A. B. (intended wife), of the 

fourth part ; E. F. and 6. H. (trustees of the settlement), of the 

fifth part ; and J. K. and L. M. (trustees of a term for securing ' 

wifs?s jointure and portions for younger children), of the sixth 

part: Whereas a marriage is agreed upon and intended im- Recital of in- 

tended mtr- 

(a) See the statute. As most settlements of this nature, comprising 
large famOy estates, are anaToidaUy of considerable length, it is ad- 
visable that, to save the expence of enrolling the settlement^ tbe father 
and son should execute a separate deed previous to the settlement, for 
the purpose of barring the entail, by which the uses may be limited to 
thrir joint appointment, 

O 3 
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mediately to be solemnized between the said C. D. and Mary 
B. ; and the said A. B. hath agreed, in case the said marriage 
shall take effect, to convey to the said C. D. and his heirs 
several messuages, lands, and hereditaments situate [de- 
scribe the property]^ and also to pay to the said C. D. the 

Fortune of wife, sum of /•, as the marriage portion of the said Mary B. ; 

And whereas the said A. B. hath, in part of the execution 
of such agreement, by indentures of lease and release, the lease 
bearing date the day next before the day of the date of these 
presents, and the release bearing even date herewith, conveyed 
the said messuages, lands, and hereditaments, with their ap- 
purtenances, unto and to the use of the said A. B. and his 
heirs, until the said intended marriage shall be solemnized, 
and after the solemnization thereof, to the use of the said 
C. D., his heirs and assigns for ever. And whereas [recite 
the means by which R. D. and C. D. are entitled to the states to be 
settled] : And whereas, upon the treaty for the said marriage, 
it was agreed that the manors, estates, and hereditaments last 
mentioned, and to which the said R. D. and C* D. are en- 
titled as aforesaid, shall be settled, conveyed, and assured to 
THE USES upon the trusts and in manner hereinafter men- 

Testatum. tioned : Now this Indenture witnesseth, that in con- 
sideration of the said intended marriage, and of the mar- 
riage portion which the said C. D. will, as aforesaid, be 
entitled to receive with the said Mary B. on the said 
intended marriage, and for making a competent provision 
for the said Mary B. in case the said intended marriage 
shall take effect, and she shall happen to survive the said CD. : 
And also, for the issue of such intended marriage, and for the 
settling the manors, capital and other messuages, farms, lands, 
and hereditaments, hereby granted and released, to- the several 
uses, upon the trusts, and for the intents and purposes, and 
subject to the provisoes and agreements hereinafter mentioned 
and declared concerning the same, and for destroying the 
estate tail of the said C. D., and all other estates tail of and 
in the same, and for conveying the fee simple thereof; and 
also in consideration of the sum of 5$., a piece of lawful 
current money of England, to the said R. D. and C* D. 
paid by the said E. F. and G. H. at or before the execution 
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of these presents, the receipt whereof is hereby acknow- 
ledged. He the said R. D., according to his estate and inter- Operative part. 
est therein as such tenant for life as aforesaid, hath granted, 
bargained, aliened, released, and confirmed, and by these 
presents doth grant, bargain, alien, release, and confirm. 
And the said C. D. with the consent of the said R« D., tes- 
tified by his signing these presents, by virtue and in pur- 
suance of the powers aud provisions of an Act made and 
passed in the third and fourth years of the reign of his late 
majesty William IV, entituled '^ An Act for the abolition of 
Fines and Recoveries, and for the substitution of more 
simple modes of assurance," hath granted, bargained, 
sold, aliened, released, and confirmed, and by these pre- 
sents DOTH, grant, bargain, sell, alien, release, and 
confirm, unto the said £• F. and 6* H. (in their actual 
possession, now being, by virtue of a bargain and sale 
made to them thereof by the said R. D* and C. D., in con* 
sideration of 10«. for one whole year, by indenture bearing 
date the day next before the day of the date hereof, to be 
computed from the day next before the day of the date of 
the same indenture of bargain and sale, and by force of the 
statute made for transferring uses into possession), and to 

their heirs, all ; And all messuages, houses, buildings, Paroeia. 

grainges, farms, mills, mill-houses, dove-houses, barns, 
stables, outhouses, orchards, gardens, lands, tenements, cot- 
tages, meadows, leases, pastures, feedings, commons, wastes. General words, 
sheep-walks, woods, underwoods, trees, ways, waters, water- 
courses, fishings, fish-ponds, rents, services, warrens, mines, 
quarries, courts' leet, and view of frankpledge, perquisites, 
and profits of courts and leets ; and that to courts' leet, and 
view of frankpledge belongeth waifs, estrays, deodands, and 
all other rights, royalties, liberties, franchises, privileges, 
jurisdictions, profits, commodities, and hereditaments what- 
soever, with their, and every of their, appurtenances unto the 
said manor, capital and other messuages, farms, lands, tene- 
ments, and hereditaments, belonging or in any wise apper- 
taining: And also all and singular other the freehold AU other ma- 
manors, lordships, messuages, farms, lands, tenements, cot- ^^towi i^ 

tages> mills, closes, grounds, meadows, pastures, feedings, county of . 

o4 
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tythes, woods, underwoods, commons, sheep-walks, ways^ 
waters, water-courses, fishings, profits, privileges, advantages, 
royalties, rents, reversions, services, and hereditaments what- 
soever, of them the said R. D. and C. D. or either of them, 
or whereof or wherein they or either of them, or any other 
person or persons, in trust for them or either of them, or for 
their or either of their benefit, have or hath any estate of 
freehold or inheritance in possession, reversion, remainder, 
or expectancy, situate, lying, and being, or to be had, per- 
ceived, received, or taken, within tlie towns, fields, parishes, 
hamlets, or precincts of ; every, or any of them, or else- 
where, in tlie said county of ; and every of them, with 

their appurtenances, and the reversion and reversions, re* 
mainder and remainders, yearly and other rents, issues, and 
profits thereof: And all the estate, right, title, interest 
property, claim, and demand whatsoever, at law and in 
equity, of them the said R. D. and C. D., and of each of 
them, of, in, to, or out of the said manors, messuages, here- 

Alldeeda. ditaments, and premises, and every part thereof: Together 

WITH all deeds, evidences, and writings whatsoever relating 

HabenduiD. to the title thereto: To have and to hold the said manors, 

capital, and other messuages, farms, lands, tenements, heredita- 
ments, and all and singular other the premises hereby granted 
and released, or intended so to be, with their appurtenances, 
unto the said E. F. and G. H., and their heirs, to the several 

Utes. uses (a), upon the trusts, and for the intents and purposes, and 



(a) This limitation gives the trustees the legal estate at Common 
Law. Sir Edward Sugdex, in his Treatise onPotoers (vol. i. p. Q, ed,6), 
observes, upon the Statute of Uses, that^ ''To the raising of a use 
which the statute will turn into a possession, it is necessary that there 
should be, Ist, one person seised to the use of another, in esse; and 
Sdly, a use in esse ; but whether it is limited in possession, remainder, 
or reversion, is immaterial. Thus, where a man, for a valuable consi- 
deration, contracts to sell an estate to another in fee, which contract is 
properly enrolled, or, as we now term it, conveys his estate by bargain 
and sale enrolled, equity instantly fastens on the consdenoe of the 
vendor, and holds him to be a trustee for, or to be seised to, the use of the 
vendee or bargainee : here, then, the requisites concur ; there is a per- 
son seised to the use of another, to whom a use in possession is limited ; 
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subject to the several powers, limitations, declarations, and 
agreements hereinafter expressed and declared (that is to say) 



immediately therefore^ on the enrolment of the deed, the legal estate, 
by force of the Statute of Uses, vests in the bargainee as effectually as 
it would have done at common law by a feoffment, accompanied with 
livery of seisin or corporal delivery. Had it not been for the Statute 
4>f Enrolments, the legal estate would have vested in him upon the exe- 
cution of the deed. 

'* By an unaccountable construction of the courts of law, it was 
held, that a use could not be limited on a use ; that is, that the statute 
would operate on the first declaration of trust only : thus, if by a bargain 
and sale the use is limited to A., and it is then declared that he shall 
stand seised in trust, or to the use of B., the statute will vest the legal 
estate in A., and the law will not advert to the trust declared in favour 
of B. 

*' The Court of Chancery soon seised upon this narrow conatmction 
as a pretext to revive uses under the name of trusts ; and accordingly, 
it was determined that B. was in conscience a trustee for C, and should 
be compelled to convey the estate to him. This equitable branch of 
jurisdiction was extended by the resolution of the courts of law, that 
neither copyhold nor leasehold estates could be conveyed to uses upon 
which the statute would operate. A term of years may, of course, be 
created out of a freehold estate by way of use, but when it is once a 
aubsisting interest, it cannot be conveyed to uses. Therefore, if it were 
assigned to A. to the use of B., the legal interest would remain in A., 
who however would, in equity, be deemed a mere trustee for B." 

It is now decided (although formerly disputed), that a legal estate may 
be created at the common law, wholly independent of the statute, and 
upon which it cannot have any operation, either directly or indirectly, 
ae a conveyance to A. and his heirs, to such uses as he shall appoint ; 
and in default of appointment, to the use of A. and his heirs. A. Is in 
under the Statute of Uses; and, therefore, the power is good. The contro- 
versy upon this opposite doctrine is shown by Sir Edward Sugden 
(^Treat, on Powers, vol. i. p. 162.) to rest upon an observation of Sir 
Edward Coke (Co. Littl. 237* a.), which does not contemplate a case 
of the kind. (See also Shep, Touch, b^5.) It is very clear that the 
legal estate is in A., and the common law operates upon the legal 
estate : the statute only transfers that estate. How can, therefore, 
this use be executed by the statute which the common law has 
already vested in A. Mr, Sanders, in his work upon Uses (vol. i. 
p. 149. ed. 5.), is of opinion that in such case A. would take in the 
course of possession by the common law. C. J. Pratt, in Long v. 
Buckeridge (1 Str. 111.), in such a case observed, '* The conusee 
did not want the help of the statute ; and therefore, it meddles not with 
him, but leaves him in at common law.'' In the recent case of Doe 
dem. Lloyd v. Passingham (fi Barn. & Cress. 305.), Bavlet J. ob- 
served, — '^ I have invariably understood that an use cannot be limited 
upon an use. That is admitted to be so in general ; but a distinction 
has been taken where the limitation is to A., to the use of A. in trust 
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Till marriage. "^^ "^"^ ^^"^ ^^ ^^^ ^^^ ^' ^' *"*^ C* ^'> ^^^ ^^^^ respective 

estates as they now have respectively therein, until the said 
After marriage, intended marriage shall be had and solemnized, and from and 

after the solemnization thereof: Then, as for and concerning 
As to all the ALL and singular the said manors, capital, and other messuages, 
cept*^— 1 **' f^"*™^ lands, tenements, and hereditaments hereby released, 

or intended so to be, with their appurtenances (except the 
said capital messuage called , &c.), with the houses, build- 

ings, lands, meadows, pastures, hereditaments, and appurte- 
nances thereunto belonging, or in any wise appertaining, or 
therewith, now or at any time 'heretofore held or enjoyed, as 
To father of in- part or parcel thereof, to the use of the said R. D. and his 
for life 9M» assigns for the term of his natural life, without impeachment 
»«•*«• of or for any manner of waste (voluntary waste in pulling down 

of houses and not rebuilding the same only excepted) ; and 
Remainder to from and after the determination of that estate, to the use of 
trustees to ^jjg g^^jj g^ Y. and G. H., their executors and administrators^ 

preserve* 

during the natural life of the said C. D., upon trust to support 
and preserve the contingent remainders, hereinafter limited, 
from being defeated or destroyed, and for that purpose to make 
entries and bring actions as the case shall require : Never- 
theless, to permit and suffer the said R. D. and his assigns 
to receive and take the rents, issues, and profits thereof, for 
As to excepted and during the term of his natural life : And as for and con- 



fer B. ; and it is said that then A. ia in by the common law. That 
is true ; but he is in of the estate clothed wiih the use^ which is not ex- 
tinguished, but remains in him. In the case of Meredith ▼. Jonet 
(Cro. Car. 244.), to show that where an estate is limited to A. to the 
tue of A., he U in by the common law, it is said, * for it is not an 
use divided from the estate, as where it is limited to a stranger, but 
the me and the estate go together,* There are two cases expressly in 
point. Lady Whetstone v. Bury (2 P. Wms. 146.), and the Attorney^ 
General v. Scott (Case temp. Talb. 1S8.), which came before Lord 
Talbot, one of the greatest real property lawyers that ever filled the 
office of Lord Chancellor, that the legal estate vests in him to whom, by 
the words of the instrument, the use is limited." And in the same case 
HoLROYD J. expressed his opinion, that when a party takes a seisin to 
the use of another, in that case alone the use is executed by the statute. 
Settled Imw ^^ ^^It therefore, be taken as settled law at the present day, that where 
where no use is i>o use is limited over to a third person, the estate vests at the com- 
limited over to mon law, and the aid of the statute is not required. See also Butler $ 
A third person. „^/g to Co. Litt. 271. b, n. 231, *. 3. 
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eerning the said capital, messuage, or mansion-house of , lands from last 

&c., with their appurtenances, from and immediately after the '***' 

solemnization of the said intended marriage ; And also as and all 

for and concerning the said manors or lordships, and all jJ^tiJof the te- 

other the messuages, farms, lands, and hereditaments hereby nam for life. 

released or intended so to be, with their appurtenances, from 

and after the decease of the said R. D., to the use of the said 

C. D. and his assigns, for the term of his natural life, without Intended 

impeachment of or for any manner of waste (except volun- j^^ ^„ ^^^^^ 

tary waste in pulling down houses and not rebuilding the 

same) ; And from and after the determination of that estate, 

TO THE USE OF the Said E. F. and 6. H. their executors and Remainder 

administrators, during the natural life of the said C. D., upon pp^'^'^ ^ 

TRUST to support and preserve the contingent remainders, 

hereinafter limited, from being defeated, barred, or destroyed ; 

and for that purpose to make enterics and bring actions as the 

case may require: Nevertheless, to permit and suffer the 

said C. D. and his assigns to receive and take the rents, issues, 

and profits thereof, for and during the term of his natural life, 

and from and after the decease of the said C. D. : Then, as 

for and concerning the said capital, messuage, &c«, to the use Remainder, as 

OF the said Mary JB. and her assigns' for and during the term J^nds^luM^of 

of her natural life, and in part of her jointure as hereinafter is intended wife 

mentioned : And as for and concerning all and singular the ^' ' * ' -j 

said manors or lordships, messuages, farms, lands, and here- of lands; 

ditaments, with their appurtenances (other than the said 

capital, mansion, &c.)» from and immediately after the 

decease of the said C. D., to the use and intent that the annuity to wife 

said Mary B., the intended wife of the said C. D., and her ^^'^ l'*'® '^ '^^^ 

' survives. 

assigns, shall and may, from and after the decease of the said 
C. D., her intended husband, in case she shall survive him, 
have, receive, take, and be paid thereout, yearly and every 
year for a Ad during the term of her natural life, one an- 
nuity, yearly rent charge, or annual sum of /. of 

lawful current money of England, for completing of her 
jointure, as hereafter is mentioned, and to be paid and 

payable by equal quarterly payments on the day of pay*^We 

, &c, in every year, by even and equal portions, without **"*'^^' ^' 

any abatement for taxes, or any other impositions or charges 
imposed or to be imposed on the said annuity or annual sum 
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If annuity in 
arrear for 21 
days. 



Power of 
distress. 



of—/., or any part thereof, or on the said manors and pre- 
mises charged and chargeable therewith, or any of them, or 
on the said Mary B. or her assigns in respect thereof, by 
authority of parliament or any other power or authority what- 
soever, the first quarterly payment thereof to begin and be 
made on such of the said days as shall first happen after the 

decease of the said CD. ; And to this further use and 

intent, that if it shall happen the said annuity or yearly rent 
charge or annual sum of  /., or any part thereof, shall be 
behind and unpaid for twenty-one days next over or after 
either or any of the said days of payment whereon the same 
ought to be paid as aforesaid, that then and so often it shall 
and may be lawful for the said Mary B. and her assigns to 
enter into and upon the said manors, messuages, lands, and 

hereditaments whereout the said annuity or yearly rent 

charge or annual sum of L is hereinbefore appointed to 

be issuing, received, or taken, and every or any part thereof; 
and distrain for the arrears of the said annuity, rent chai^> 
or annual sum of /., or such part or parts thereof as shall 

be so behind and unpaid, and the distress and distresses then 
and there had and taken to keep and dispose of, according 
to law, as landlords are entitled to do in <;ases of distress for 
rent reserved on common demises, until and in order that 
all such arrears, and the full charges and expences of all 
such distress and distresses, shall from time to time be fully 
satisfied to her the said Mary B. and her assigns; And 
to this further use and intent, that if the said annuity or 
yearly rent charge or annual sum of Z., or any part 

thereof, shall happen to be behind or unpaid at any time 
or times by the space of forty days next after any of the 
said days of payment thereof, that then and from thence- 
forth, and from time to time when and so often as tlie 
said annuity, or any part thereof, shall be so behind and un- 
paid by the space of forty days as aforesaid, it shall and may 
Power of entry* bg lawful to and for the said Mary B. and her assigns, without 

any notice or demand being made, or considered as neces- 
sary to be made, by her or them, to enter the manors or lord- 
ships, messuages, farms, lands, hereditaments, and premises 
charged or ciiargeable with the said annuity or yearly rent 
charge or annual sum of — t, and into every or any of 



If annuity in^ 
arrear for 40 
days. 
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them, and the same peaceably and quietly to hold and enjoy, 

retain and keep, and the yearly and other rents, issues, and 

profits thereof to have, receive, and take to her and their own 

use and behoof, until all the arrears of the said annuity or 

yearly rent charge or annual sum of — — Z., and all costs, 

charges, damages, and expences which shall be by her or them 

sustained or expended for or by reason of the non-payment 

thereof: And also all arrears which shall incur during the 

time that the said Mary B. or her assigns shall be in pos^ 

session of the said premises by virtue of any such entry, shall 

be fully paid and satisfied, which possession, when taken, shall 

be without impeachment of waste : And it is hereby de- Entry miw 

CLARED, that the aforesaid capital messuage and premises which *'''^* 

are so as aforesaid, limited to the said Mary B. and her assigns 

for her life, after the decease of the said C. D., and the said an«> 

nuity or yearly rent charge so charged upon the said manors 

or lordships, &rms, lands, hereditaments, and premises, and 

limited to the said Mary B. and her assigns for her life, after 

the decease of the said C. D., as aforesaid, are so respectively 

limited, as for or in nature of a jointure for the said Mary Jointure in lien 

B., and shall be accepted by her in lieu and bar and full *^^°'^*''* 

satisfaction of her dower and thirds at common law, out of 

all or any the lands, tenements, or hereditaments whereof 

the said C. D. now is or at any time shall be seised during 

the said coverture of any estate of inheritance whatsoever : 

And as for and concerning the said last mentioned manors, or 

lordships, messuages, farms, lands, tenements, hereditaments, 

and premises from and immediately after the decease of the 

said C. D., charged and chargeable nevertheless with the 

said annuity or yearly rent charge of /. to the said Mary 

B., his intended wife, and her assigns, for her life, and with the 
remedies for the recovery thereof as aforesaid : And as for and 
concerning all and singular other the manors, capital and other 
messuages, farms, lands, hereditaments, and premises whatsoever 
before hereby granted or intended so to be from and imme- 
diately after the d^ermination of the several uses and estates 
before hereby limited thereof respectively, and as the said 
several uses and estates shall respectively end and determine ; 
TO THE USE OF the Said J. K. and L. M., their executors, Xmstees for 
administrators^ and assigns, from the day of the date of these ^oo yemn. 
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presents for the term of five hundred years from thence next 
ensuing without jmpeachment of waste : Upon the trusts 
hereinafter expressed concerning the said term and from and 
after the end, expiration, or other sooner determination of 
the said term of five hundred years, and subject thereto and to 
Remainder to the trusts thereof ; TO THE USE (a) OF the first son of the body 

first and other 
sons in tail 

male. (a) Limitation to children as tenants in comnunL 

To the use of all and every the child and children of 
the said C. D., on the body of the said Mary B. to be be- 
gotten, equally to be divided between them as tenants in 
common if more than one, and the heirs and assigns of such 
child or children respectively : And in case there shall be 
more than one child of the said intended marriage, and any 
one or more of tliem shall die under the age of twenty-one 
years, being a boy ; or under that age or marriage, being a 
girl, without 'leaving issue of his, her, or their respective bo* 
dies, living at the time of his, her, or their decease or respec- 
tive deceases, or as to a son or sons born in due time after 
then as well the original share or shares, by virtue of the 
present clause, surviving or accruing to such and every such 
child so dying, of or in the said manors, messuages, farms, 
lands, hereditaments, and premises hereby granted and re- 
leased. To THE use of the survivors or survivor, or others or 
other of such children, equally to be divided between th^n 
as tenants in common, if more than one, and the heirs and 
assigns of such last mentioned child or children respectively ; 
but defeasible in like manner as hereinbefore is expressed 
with respect to her, his, or their original shares or share in 
the manors, messuages, farms, lands, hereditaments, and pre- 
mises ; and if all the children of the said intended marriage 
save one shall die under the age of twenty-one years without 
having any such issue as aforesaid, or there shall be but one 
such child, then the whole of the said manors, messuages, 
farms, lands, hereditaments, and premises, shall go, be, and 
enure To the use of such one child, his or her heirs or assigns 
for ever ; and in case there shall be no child of the said in- 
tended marriage, or being such, all of them shall die under the 
age of twenty-one years without having any such issue as afore- 
said : Then to the use of &c. {as the case may require). 
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of the said C. D.) on the body of the said Mary B., his in- 
tended wife, lawfully to be begotten, and the heirs male of the 
body of such first son lawfully issuing ; And for de&ult of such 
issue) TO THE USE OF the second son and every other the son 
and sons of the body of the said C. D., on the body of the . 
said Mary 6., his intended wife, lawiully to be begotten, seve- 
rally and successively and in remainder one after another as 
they and every of them shall be in priority of birth and 
seniority of age, and of the several and respective heirs male of 
the body and bodies of all and every such son and sons lawfully 
issuing, the elder of such sons and the heirs male of his body 
issuing being always preferred and to take before the younger of 
such sons and the heirs male of his and their body and bodies 
issuing ; And in default of such issue, then to the use of the Renuioder to 
first son of the body of the said C D., on the body of any other ^JJ* S'h^d 
woman he shall or may intermarry with or take to wife after in tail male. 
the decease of the said Mary B. lawfully to be begbtten, and of 
the heirs male of the body of such last mentioned first son law- 
fully issuing ; And for default of such issue, to the use of the 
second son and all and every other the son and sons of the body 
of the said C. D., on the body of any and every such after- 
taken wife lawfully to be begotten severally and successively, 
and in remainder one after another as they and every of them 
shall be in priority of birth and seniority of age, and of the 
several and respective heirs male of the body and bodies of 

Limitation to joint appointment of husband and wife during 
their joint lives. 

To such uses, upon and for such trusts, intents, and purposes, 
and with, under, and subject to such powers, provisoes, and de- 
clarations, charged and chargeable with such yearly and other 
sums of money, and with such dispositions or limitations over 
as the said C. D. and Mary B. by any deed or deeds, writing 
or writings, with or without power of revocation, to be signed, 
sealed, and delivered by them in the presence of and attested 
by one or more than one witness, shall at any time or times 
hereafter during their joint lives, direct, limit, and appoint, 
and until and for want of such joint direction, limitation, or 
appointment, or so far as the. same if incomplete shall not ex- 
tend : Then (as the case may require). 
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all and every such last mentioned son and sons lawfully issuing^ 
the elder of such last mentioned sons and the heirs male of 
his body issuing being always preferred and to take before 
the younger of such last mentioned sons and the heirs male 
of his and their body and bodies issuing; And in default of 
such issue, then to the use of all and ever}' the daughter 
and daughters of the body of the said C. D., on the body of 
the said Mary B., his intended wife, lawfully to be begotten, 
equally to be divided between them (if more than one), share 
and share alike as tenants in common and not as joint tenants, 
and of the heirs of the body and bodies of all and every such 
daughter and daughters lawfully issuing ; And for want of 
such issue of any of such daughters (in case there shall be 
more such daughters than one), then as to the part or parts 
of such daughters whereof there shall happen to be a failure of 
issue, TO THE USE OF the others and other of such daughters 
equally to be divided between them (if more than one), share 
and share alike as tenants in common and not as joint tenants, 
and of the heirs of her and their body and bodies lawfully 
issuing; And for default of such issue of all such daughters, 
then TO THE USE OF N. D., the second son of the said 
R. D., his heirs and assigns for ever (a) : And as for and 



(a) Modern cases of construction, see Dae dem Bume r. Martyn, 
8 Bam. and Cress^ 497. Doe dem LUtledaie ▼. Smeddk, 2 Barn, and 
A. 126. Wheeler v. Dvkey 1 Crom. and Mee^ 210. ; S Tyr. 6l. 

SHIFTING LIMITATIONS. 

For nhifting the Second Estate on the accession of the Family Estate, 
For shifting the Estate when the person entitled in possession shall rtfuse 
to take the Name and use the Arms of the Settlor. 

Mr. Sutler, in his admirable note (Co. Litt. 327. n. 2.), makes the 
following obserrations upon these shifting limitations : --> 

1st, As to clauses for shifting the second estate, on the accession of 
the family estate. From what has been said before, it is clear, that the 
provisoes and injunctions, in these cases are shifting or secondary uses : 
and the point now before us presents us with a curious and striking 
▼iew of the gradual progress of the doctrines of our courts respecting 
them. One of the most remarkable adjudications on this subject is 
the Duke of Norfolk's case, 3d ca. in Cha. The case there was, 
that Henry, Earl of Arundel, conveyed his estates to the use of him- 
self for his life ; and, after his decease, to the use of trustees for 200 
years ; and, after the expiration of that term, to the use of Henry 
Howard, his second son, in tail male ; remainder to Charles Howard, 
and his other subsequent sons, successively, in tail male ; with a de^ 
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concerning the said term of five hundred years hereinbefore 
limited to the said J. K. and L. M., as aforesaid, It is 

claration that the term of 200 years was limited in trust to attend the 
inheritance^ so long as Thomas Howard, the settler's eldest son, or any 
issue male of his body, should live ; but with a proviso, that if by his 
death without issue male liring at his decease, or by a subsequent 
failure of that issue male, the £arldom of Arundel should descend on 
the second son, then the trust should cease as to the second son, and 
the heirs male of bis body ; and the trust should then be, for the benefit 
of the third son, and the heirs male of his body. The eldest son died 
without issue, in the lifetime of the aecond son ; upon this the difficulty 
arose. The question was whether the executory trust for the benefit of 
the third son was not too remote? It is clear that the eyent upon 
which the trust was to take effect for the benefit of the third son, 
must, if it took place at all, necessarily take place within the compass 
of one life ; it being, that by erent of the death and failure of issue of 
the first son in the second son's lifetime, the second son should become 
entitled to the Earldom of Arundel. The law upon this head is, now, 
so clearly settled, that if a settlement were to be made now to this effect, 
aU the parties interested would immediately acquiesce in it. But it 
was then a point so much questioned that few cases have been heard in 
the courts, either of law or equity, in which there has been a greater 
difiiereDce of opinion. Lord Nottinoham, before whom it was heard, 
was assisted by the three chief justices. His Lordship held the trust 
to be good. But the three chief justices differed from his Lordship ; 
and his Lordship's decree was afterwards reversed by the Lord Keeper 
North ; but the House of Lords, on appeal, reversed the reversal ; and 
affirmed Lord Nottingham's decree. Thus, by this case it was 
solemnly adjudged, that an executory trust of a term of years was Executory trust 
good, if so framed as to take effect within the compass of one life in of a term of 
being. This ressonlng extended by analogy to executory devises of yean, 
legal . estates ; and to all shifting and secondary uses, whether created 
by deed or will. The next advance in limitations of this nature waa 
to extend them to a period within the compass of one or more life or 
Uves in being, and twenty-one years after. Upon this principle was 
determined the case of Uoyd v. Carew (prec in Cha. 72* Show, cases 
in Parliament, 1370 ^^ ^^"^ cases, till within these thirty years, the 
clauses in deeds or wills by which these purposes were intended to be 
effected were framed upon Uiis plan ; so that the event upon which the 
estate limited to the second son was to shift from him and his issue to 
the subsequent sons and their issue, viz., the accession of the family 
estate^ was confined to the contingency of its happening within the 
above period of one or more life or lives in being, and twenty-one years. 
Afterwards, ss it was observed that a common recovery sufibred by 
tenant in tail barred all limitations subsequent or collateral to his estate, 
it was concluded, that there was no necessity to confine the event, upon 
which the estate was to shift, to any particular period of time ; and 
therefore it is now usual to express it generally, that if any of the 
younger sons, or of the heirs male of their bodies, shall . come into 
possession of the family estate (without limiting the period^ when this 
VOL. IV. P 
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H£R£BY DECLARED that the Same 18 60 limited to them upok 
THE TRUSTS and for the intents and purposes and subject to 

happen 8^ to any particular tiine)^ the second estate shall shift from the 
person so becoming entitled to the famOy estate^ and go to the persons 
next entitled in remainder. An instance of this kind may be seen in 
an Act of Parliament, passed in the year 1758, intitled, '' An Act to 
enable Charles Bagot, now called Charles Chester, and his sons, to take 
tlie surname of Chester.*^ 

Sdly, An to clauses enjoining persons, to fphom estates are limited in 
strict settlement, to take the name and use M« arms of the settlor. This, 
in some respects, is nicer than the former clause ; because, in the former 
clause, the intention of the settlor generally is, that the second estate, 
upon the accession of the family estate, shall pass, not only from the 
person himself upon whom the family estate descends, but from his 
issue ; bat in the case now under consideration, it generally is not the 
intention of the settlor, that the issue shall be prejudiced by the non- 
compliance of his parent with the condition or requisition annexed 
to his estate. Now, suppose an estate is limited to A. for life, re- 
mainder to trustees and their heirs, during his life to preserre 
the contingent remainders; remainder to A.'9 sons successively, in 
tail male, with a proviso, eigoining A. and his sons, and the heirs 
male of their bodies, when they become seised in possession of tiie 
estate, to take the name and bear the arms of the settlw, otherwise 
the estates limited to them to determine: in this case, if A., the 
first taker, should not comply with the condition or requisition an. 
nexed to his estate, before the birth of a son, his estate would 
determine, and the contingent remainders limited to his sons would 
either be void, or be preserved by the limitations to the trustees. The 
former, would be entirely contrary to the intention of the settlor ; the 
latter also would be contrary to his intention, so fn, as by the words 
usually inserted in limitations of this nature, the person refusing to 
comply witli the condition would be entitled to the rents of the estate 
during his life ; and, if those words were not inserted, the rents, being 
undisposed of, would belong to the heir at law of the settlor. To pre. 
vent this, it is proper to direct, that the trustees for preserving the 
contingent remainders shall, after the cesser or determination a£ die 
estate for life, and during the suspense and contingency of the then next 
expectant remainder, stand and be seised of the estate limited to them, 
in the first place, to preserve the contingent remainders till they oome 
in esse ; and in the next place, during the suspense of such remainder 
upon trust to pay the rents to those, who would be entitled to the estate 
if the persons taking under the contingent remainders then in suspense 
were dead. Mr. Butler then suggests the following clauses, in which 
all the above circumstances seem to be attended to. It muat be sup- 
posed, that the estate is previously limitecf to A. (^feme sole) for her 
life, with a power to limit a rent charge to any person whom she may 
marry, for his life : with a limitation to C. and D. and their heir» 
during her life, to preserve the contingent remainders ; remainder to 
her sons successively in tail male ; remainder to her daughters^ as tenants 
in common in tail, with cross remainders in tail between them ; with 
several remainders over. 
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the provisoes, declarations, and agreements hereinafter men- 
tioned and declared concerning the same (that is to say), In 



Provided always, and it is hereby agreed and declared Mr. SuOer'i 
between and by the parties to these presents, that the person 8i»>ft>ngclause«. 
or persons whom the said A. shall marry, and every person 
who by virtue of the limitations hereinbefore contained, or of 
this proviso, or of the proviso next hereinafter contained, 
shall become entitled to the possession, or to the receipt of 
the rents and profits of the manors and other hereditaments 
hereby released, or expressed and intended so to be, shall and 
do within the space of one year next after they respectively 
shall so marry, or so become entitled to the possession, or to 
the rents and profits of the said manors and other heredita- 
ments as aforesaid, take upon him and them respectively, and 
use in all deeds, letters, accounts, and other writings, whereto 
or wherein they respectively 'shall be party or parties, or 
which they respectively shall sign, the surname of Browne 
only, and take and use no other surname ; and quarter the 
arms of Browne, with their own respective family arms ; and 
also shall and do, within the space of one year next after they 
respectively shall so marry, or so become entitled, as aforesaid, 
apply, sue for, and endeavour to obtain an Act of Parliament, 
or a proper licence from the Crown, or take such other means 
as may be requisite or proper to enable or authorize him, or 
them, respectively, to take and bear the said surname and 
arms : And that, in case any such person or persons shall 
refuse or neglect to take such surname and arms, and to take 
and use the steps or means which shall be requisite or proper 
to enable and authorize him or them so to do, within the 
said space of one year ; then if the person so refusing or ne- 
glecting shall be the husband of the said A., the limitation 
hereinbefore contained to the use of the said A. shall cease, 
determine, and be utterly void; and any annual sum which 
by virtue of the power for that purpose hereinafter contained 
the said A. shall limit or appoint to the use of, or on trust 
for, or for the benefit of such husband so refusing or neglect- 
ing, and the powers or remedies, and terms of years which 
she shall limit or create for securing the same, shall cease, 

p 2 
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Trusts of the TRUST in the first place for the better securing to the said 
yean. Mary B. and her assigns the due payment of her said annuity 



determine, and become utterly void ; and that if the person 
so refusing or neglecting shall be any other than the hus- 
band of the said A., the limitation hereinbefore contained of 
the said manors and other hereditaments to the use of him 
or them so refusing or neglecting, shall cease, determine, and 
become utterly void ; and that the same manors and other 
hereditaments shall, in such cases, immediately thereupon go 
to the person next beneficially entitled in remainder under 
the limitations hereinbefore contained, in the same manner 
as if the person or persons, whose estate shall so cease, deter- 
mine, and become void, being tenant or tenants for life, was 
or were dead, or being tenant or tenants in tail, was or were 
dead without issue inheritable under such intail ; without pre- 
judice, nevertheless, to any jointure or jointures, portion or 
portions, annual sum or annual sums of money, lease or leases, 
or demise or demises, which, previous to such cesser or de- 
termination, shall have been granted or demised of, or charged 
upon, the said manors or other hereditaments, hereby released 
or expressed and intended so to be, or any part thereof in 
pursuance of any of the powers hereinafter contained : (ex- 
cept as to any annual sum, and the powers or remedies, and 
terms of years for securing the same, which shall have been 
granted, limited, or appointed by the said A., in pursuance 
of the power hereinafter for that purpose contained : And it 
is hereby further agreed and declared, between and by the 
parties to these presents, that the cesser or determination of 
the estate of the said A. or of any other tenant for life, by 
force of the proviso hereinbefore contained, shall not operate 
to exclude, prevent, or prejudice any of the contingent re- 
mainders hereinbefore limited to her, his, or their son or sons, 
daughter or daughters or any other person or persons ; but 
that the remainder limited to the said C. and D. and their 
heirs, during the life of the said A*, or such other tenant for 
life shall, after such cesser or determination, take effect and 
continue for preserving such contingent remainders, and 
giving them effect as they may arise: And that immediately 
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or yearly rent charge of h hereinbefore limited to her and 

her assigns for her life in part of her jointure as aforesaid ; And 

FOR THAT PURPOSE, in caso and when and so often as the For Micuring 

same annuity or yearly rent charge of I. or any part "^ * "°"^ ^ 

thereof shall be behind and unpaid by the space of sixty days 

next after either of the said days of payment whereon the 

from and after such cesser or determination of such preceding 
estate for life, and during the suspense and contingency of 
such then expectant remainder, the said C. and D., their heirs 
and assigns shall receive^ pay, and apply the rents and profits 
of the said manors and other hereditaments which would 
belong to such tenant for life^ if such cesser or determination 
had not taken place, unto the person or persons, for the in- 
tents and purposes, and in the manner, to, for, and in which, 
the same rents and profits would be, or would have been pay- 
able and applicable respectively, under and by virtue of the 
limitations and provisoes hereinbefore contained, in case such 
tenant for life was actually dead ; so that immediately from 
and after such cesser or determination, the issue of the said 
A. or of such other tenant for life entitled for the time being, 
under the limitations aforesaid, to the said manors and other 
hereditaments in remainder immediately expectant on the 
decease of the said A., or of such other tenant for life, may 
be entitled to the rents and profits of the said manor and 
other hereditaments, for his and their own proper use and 
benefit respectively, during the life of the parent, as if such 
parent were dead ; and that in case no such issue be in exis- 
tence^ then, during the vacancy or contingency of such issue, 
the person next entitled for the time being under the limita- 
tions aforesaid to a vested remainder in the said manors and 
other hereditaments, expectant on the decease of the said A. 
or of such other tenant for life, and failure of such issue of 
her or his body, shall and may be entitled to the said rents 
and profits for his and their proper use and benefit respectively, 
but without any exclusion of, or prejudice to the estate^ in- 
terest, or right of any such issue afterwards coming into 
existence, but only from the time of the birth of such issue 
respectively* See Doe dem. Luscombe v. Yaies^ 5 Barn. & 
A. 544» Hawkim v. Luscombe^ 2 SwansU 375. 
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tome is hereby made payable, tben the said J. K. and L. M. 
and the sunriror of them, and the executors, administrators, 
and assigns of such survivor, shall and may, by and out of the 
rents, issues, and profits of all or any part of the said manors, 
lands, hereditaoients, and premises <»)mpri8ed in the said term 
of five hundred years, or by demise, mortgage, or sale thereof 
or of a competent part thereof or by any other ways and means, 
to levy, raise, and pay such arrears of the said annuity or 

yearly rent charge of /. as shall from time to time be due 

or unpaid to the said Mary B. or her assigns, with all such 
damages, costs, charges, and expences as she or they, or the 
said trustees or the survivor of them, or the executors, admi- 
nistrators, or assigns of such survivor, or any of them, shall 
sustain, be put unto, or expend by reason of the non-payment 
thereof or otherwise in the execution of the several trusts 
before expressed, and subject to the aforesaid trusts and with- 
Trusts for out prejudice thereto : Upon this fubther trust, that in 
younger c - ^^^^ diere shall be any child or children of the body of the 

said C. D., on the body of the said Mary B. begotten, be the 

same a son or sons, other than an eldest or only son, daughter 

or daughters, or both sons and daughters, that then and in 

to take effect guch case THBYthe Said J. K. and L. M. and the survivor of 

husband by his them, and the executors, administrators, and assigns of such 

direction. survivor, shall and do, after the death of the said C. D., or in 

his lifetime if he shall signify his consent thereto in writing 
under his hand (and which he is hereby empowered to do), 
by sale, mortgage, and demise of the said manors, messuages, 
farms, lands, tenements, hereditaments, and premises com- 
prised in the said term of five hundred years or of any part 
thereof, for all or any part of the said term and by the rents 
and profits thereof in the mean time, or by all or any of the 
said ways or means or by any other ways and means as they 
or he in their or his discretion shall think fit, raise and levy 

the sum of L of lawful current money of England for the 

portion or portions of all and every such child and diildren 
of the body of the said C. D., on the body of the said Mary 
B., his intended wife, begotten as aforesaid other than and 
besides an eldest or only son, or the issue of an eldest or 
only son entitled to the inheritance of the said manors, mes- 
suages, farms, lands, hereditament8,and premises under the 
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limitations hereinbefore contained, be the same a younger son 
or sons or a daughter or daughters or both sons and daughters, 
to be paid at such times and in such manner as are and is 
hereafter mentioned (that is to say), if there shall be but If but one 
one such child other than an eldest or only son, or the issue y^^^K*' ^^^ 
of an eldest or only son entitled as aforesaid, then the said sum 
of /* shall be paid to such one child, if a son at his age 
of twenty-one years, if a daughter only at her age of twenty- 
one years or day of marriage which shall first happen, if the 
said C. D. shall then happen to be dead ; but if he shall then 
be living, then to be paid within six calendar months next 
after his decease with interest after the rate of 4Z. for every 
1002. by the year from the death of the said C. D., unless he 
shall direct the same to be raised and paid in his lifetime 
(which he may do if he thinks fit) by any writing under his hand 
and seal attested by one or more than one witness, without pre- 
judice to the jointure of the said Mary B.: And if there shall be If two or mor^ 
two or more such children other than an elder or only son, en- J^**' " 
titled as aforesaid, then the same shall be paid to them at such 
times and in such parts, shares, and proportions, and in such 
manner (without prejudice to the jointure of the said Mary 
B.) as the said C. D., by any writing or writings attested by as husband 
one or more than one witness (either with or without power of ^^^^ •ppo^n*- 
revocation) or by his last will and testament in writing, signed 
by him in the manner required by law for the time being for 
making wills valid, shall from time to time direct, limit, or ap- 
point ; And for want of such direction, limitation, or appoint- In de&ult of 
ment, then to be equally divided between them share and ■?!»*"**»«"' ^ 

, '- '^ , , younger cnil- 

share alike, and to be paid to them at the respective times dren, equally. 

following (that is to say) ; to such of them as shall be a son 

or sons at his or their age or ages of twenty-one years, and to 

such of them as shall be a daughter or daughters at her or 

their respective age or ages of twenty-one years or day or 

days of marriage which shall first happen, if the said C. D. 

shall then happen to be dead, but if he shall then be living, 

then to be paid within six calendar months next after his 

death, with interest at the rate aforesaid from the death of 

him the said C. D^ unless he shall direct any of the shares of 

the said children of and in the said sum of /. to be raised 

and paid in his lifetime^ which he may do if he thinks fit» 
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without prejudice to the jointure of the fiaid Mary B. (a) : 
Trust for And UPON THIS FURTHER TRUST, that after the decease of the 

yaunm^Wl-**^ said C. D., in the meantime and until the said portion or 
dren after death portions hereby provided for such child or children as afore- 
said as shall become payable or be sooner paid as aforesaid. 
They the said J. K. and L. M. or the survivor of them, or the 
executors or administrators of such survivor, shall and do, 
by and out of the rents, issues, and profits of the said manor, 
messuages, farms, lands, tenements, and premises comprised 
in the said term of five hundred years, raise and pay such 
yearly sum and sums of money for the maintenance and edu- 
cation of such child or children other than as aforesaid, as 
they the said J. K. and L. M. or the survivor of them, or 
the executors or administrators of such survivor, shall in 
Not to exceed their discretion think fit, so as the same exceed not in the whole 
the interest of ^^ interest of each child's respective portion after tlie rate of 

portion. 

AL for each 100/. for a year (a) : Provided also, and it is 
hereby declared and agreed, that in case any such child 
or children, other than as aforesaid, being a son or sons, shall 
happen to die or become an elder or only son, either before 
he shall attain the age of twenty*K>ne years or having attained 
that age shall afterwards become an elder or only son (6), or 

(o) See Paukt ▼. Pow&f, 6 Mad. 16?. 

(6) Great care should be observed in framing these proTiiions. See 
Windham ▼. Graham, 1 Russ. 331. 

One of the settlements in that case limited certain estates to the use 
of Lady Smyth for life ; remainder to the use of trustees diuing her 
life to preserve contingent remainders ; remainder to the same trustees 
for a term of 2000 years ; remainder to the use of the first, second, 
third, and other sons of Lady Smyth, successively in tail male, with 
divers remainders over. The trusts of the term of 2000 years were 
that, in case Lady Smyth should have, by Sir WtiUam Smyth, or by any 
future husband, with whom she should thereafter intermarry, any child 
or children other than and besides an eldest and only son, the trustees 
should, either in the lifetime of Lady Smyth, after she should come 
into possession, or be entitled to the rents and profits of the premises, 
and with her consent testified under her hand and seal, or else not till 
after her decease, by demise, sale, or mortgage of the manors and other 
hereditaments, comprised in the term of 2000 years, or by the other 
ways and means therein mentioned, raise 60001 for the portion and por- 
tions of all and every the child and children a( Lady Smyth^ lawAilly 
begotten or to be begotten, other than an eldest or only son, be the sune 
a son or sons, daughter or daughters, or both sons and daughters re- 
spectively, and should pay the same 6000/. unto and equally amongst all 
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being a daughter or daughters shall happen to die under the age 
of twenty-one years and unmarried, then the portion or por- 

aod every such child or children, be the nine sons or daughters^ or 
both^ not being any of them an Meet or only eon, share and share alike ; 
the parts and shares of such of them as should be a son or sons, to be 
paid to him or them^ at his or their respective age or ages of twenty-one 
years ; and to such of them as should be a daughter or daughters^ at 
her or their respecdve age or ages of twenty-one years^ or day or days 
of her or their respective marriage or marriages^ which should first 
happen, if such respective times of payment should happen after the 
death of Lady Smyth; but» if in her Ufe-time, then within three months 
next after her decease, and not sooner, unless by the express consent of 

Lady Smyth, signified by writing under her hand. — — It was 

further declared, that the portion or portions of such child or children, 
be the same a son or sons, so attaining the age of twenty-one years, or 
a daughter or daughters, so attaining the age of twenty-one years, or 
being married as aforesaid, should, from and after such age or marriage, 
be considered as vested interests, and transmissable to his, her, or their 
personal representative or representatives, in the same manner as if the 
payment thereof had not been postponed from the time of such sons 
attaining dieir ages of twenty-one years, and of such daughters attain, 
ing that age, or marrying, until after the death of Lady Smyth; and 
that the trastees should, out of the rents and profits of the heredita- 
ments and premises raise a discretionary sum or sums for the mainten- 
ance and education of the younger children, from the decease of Lady 
Smyth until the portions should become payable, not exceeding in the 
whole the interest of their respective portions at 4/. per cent, to be paid 
to the children quarterly, the first payment to be made on such of the 
days of payment as should next happen after the decease of Lady Smyth. 
Another dause declared, that, in case any of the children, being a son 
or sons, should die, or become an Meet or only eon, before he or they 
should attain hi$ or their age or agee of twenty-one yeare, or, being a 
daughter or daughters, should die before she or they should attain the 
age of twenty-one years, or be married, then the portion or portions of 
such of tiiem so dying or becoming an eldest or only son, as the case 
might be, or so much thereof as should not have been raised and paid to 
or for him, her, or them as aforesaid, should go and accrue to and be 
in trust for the survivors and survivor, aud others and other of the 
children not being an eldeet or only eon, and be equally divided between 
or amongst them, if more than one, share and share alike, and should 
be paid when the original portion became payable ; and in case of the 
death of any other of \he children, or if any other such younger son, 
should become An eldest or only son then die surviving or accruing 
portion or portions should be subject to such contingency. of accruer or 
survivorship, to the survivors and survivor, and others, and other of the 
children, other than an eUeet or only eon, for the time being, as was 
declared concerning the original portions, so as, in case there should be 
only one surviving child, entitied to portions as aforesaid, such surviving 
child should be entitled to no more than 6000/. 

There were seven children of the marriage ; — five sons, and two 
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Benefit of sur- tions of 8uch son or sons so dying or becoming an eldest or only 
▼iTorabip gQjig of such daughter or daughters so dying as aforesaid, or 

ehadren. SO much thereof as shall not be sooner paid as aforesaid, shall 
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dsughters. The eldest son^ WiUiam, died in the lifeliiiie of hk fkther 
•nd mother^ and qfter both he and Air uu^ brother^ Tbama$, had aUainmi 
iwerUjf*ime. Thomas, who Burvived both his parents^ became entitled oa 
the death of his mother, to an estlite in tail male, in the settled hmds, 
and, on the death of his father, to an estate in tail male, in lands tet^ 
tied by a prior settlement, and was afterwards found a Innaftic. 

The MAtosB of thb AoUiS said. The question is wheifaer 7%oiiuia 
having attained the age of twenty^-one yean in the lifetittie of his eldest 
brother, WiUiam, and baring, by the death o{ that brother in the Bfe- 
time of Sir WUUam Smyth and Lady Smy^ become an eldest son, b 
entitled to the distiibutiTe share, either of 4000/. directed lo be rvsed 
by the prior gettlement, or of the 6OOO1L which was provided by the 
second settlement. 

For the Plaintiffs, Chadmck v. Dokman (2 Vera. £28., who did not 
seem to approve the dedsion made by The Lord Keeper Wright in 
that OMe,) has been relied on ; and the general rule dedudhle from 
that authority has been stated to be this : -^ dia:t> wbete provision is 
made for younger children to the exclusion of the ddest son^ a younger 
child, who, before the time when payment is directed to be made, be- 
comes an eldest son, is hdd not to fill the chariKter of a younger son, 
within the intent of the provision, and is therefore eKchided firom par- 
ticipating in it. 

On the other hand, it was contended on behalf of the Defendant, Sir 
Thomas Smyth, that the time lo which Ire must look, in order to deter- 
mine who are entitled to participate in the <IO00i and 6000^, is the 
time when, according to the deeds, the shares were to vert ; that it is 
expressly provided that they should vest at twenty* one ; sbmI ihat being 
onee vested, they were not to be divested subsequently. To this it was 
replied^ that in Matthews v. Paul (3 Swanst. 840.), though there a 
younger son became an eldest son bt^e he attained twenty*one, Bm 
Thomas Plumbr was of opinion, that even *' if the shares had vested, 
the vesting would have be^ sub modo only, sniiiiect to be divested and 
under the condition of not becoming an eldest son." 

It is now settled* that, ordinarily speaking, where provisions are made 
for younger children to the exclusion of an eldest son, and a younger 
son becomes an elder son before the time of vestiDg, or, according to 
the language used in some of the authorities, before the time of distri- 
bution, such younger son is to be excluded* 

But if the provisions of this settlement show that the shares of the 
children were to be vested interests at twenty-one, and were to remain 
so whatever might occur afterwards, it will follow, that, in the evmta 
which have happened, Thomas was not excMed from participating in 
the sums of 4000^ and 6OOO/. 

The second settlement contains, with respect to the 6OOO/. which it 
directs to be raised, both an express stipulation that the shares shall be- 
come vested in younger sons at twenty-one, in the same manner as if 
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go and be paid to the survivors or survivor or other or others 

of such child or children, other than as aforesaid^ equally to be 

divided between them (if more than one), share and share 

alike, and if there shall be but one such surviving child, thea 

to such one child (other than as aforesaid,) and to be paid him, 

her, or them respectively, at the same time as his, her, or 

their original portion or portions is and are hereby directed 

to be paid : Provided also, and it is hereby further de* AdTaaeement 

clared and agreed, that it shall and may be lawful to and ^0^"°^' 

for the said I. K. and L. M., or the survivor of them, or 

the executors or administrators of such survivor, at any 

time after the decease of the said C. D., or in his life* 

time if he shall signify his consent thereto by writing 

under his hand and seal attested as aforesaid, to raise any 

part of the portion or portions hereby intended for such 

younger son or sons as aforesaid (without prejudice to the 

jointure of the said Mary B.), for placing out of any 

such younger son or sons in any trade or business, profession 

or employment, notwithstanding the portion or portions of 

any such younger son or sons shall not then become due and 

payable : Provided also, and it is hereby further declared 



the time of payment had not been postponed^ and an expreaa proviso for 
the accruer of the share of a younger son who during his minority shall 
become an eldest son. Thus the instrument itself defines the period at 
which the character of an eldest son is to be ascertained. Anver v. 
Frank (8 Taunt. 468.; 6 Pri. 41.; 3 Man. & Selw. 25.) does not 
conclude this case. Neither do I rely on the case of Graham v. Isord 
Londonderry (2 Ves. Sen. 199*)> bc<^use from the judgment in Teyn- 
ham Y. Webb (id* 198.)^ it appears that Lord Hardwigke did not 
conceive himself to have decided the question which is raised here. 
Founding myself on the particular provisions of this settlement, whieh 
show to what time we are to look in order to ascertain the character 
of eldest son, my opinion is^ that Sir Thomtis Smyth is entitled to his 
share of the 40001. and the 6OOO/. 

The report of this case in Simons contains extracts from all the cases 
which bear directly on the question. See ako Sroadmead v. Wood, I 
Bro. Cha. Ca. 77. ; Savage v. Carroll. 1 Bale & B. 265. ; Loder v. 
Loder, 2 Ves. Sen. 530. ; Lady Lincoln v. Pelhamy 10 Ves. Jun. 166.; 
Bowles V. Bowles, id. l65. ; Hall v. Hewson, Amb. 203. The decision 
made by the Lord Kbbps» Wright in Chadwiek v. Doleman anU, and 
.which first established the precedent^ was approved by Lord Taijiot 
in Jermyn v. Fellows (For. 93.), and adopted by Lord Hardwigke in 
' Teynham t. Webb ant^. His Lordship^ it should be observed^ ther« 
misquotes ta/t name as Lord Cowper* 
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Frottto, if and agreed, that in case any of the said younger son or sons 

jounger ions ^f ^^ g^y q jy ^^ ^^ jj^y ^f ^jj^ g^y jyj^^y B. his in- 

tions not tended wife to be begotten, who by virtue of the trusts herein- 

oontioffcney of ^^^^ declared, of and concerning the said term of five hun- 
ittrriTonhip. dred years, shall be entitled to any share or shares of the 

said sum of L to be raised out of the premises limired for 
the said term, shall marry in the lifetime of the said C. D., 
and his consent testified by writing under his hand with such 
consent as aforesaid, shall not be subject to the contingency 
of surviving to the other childre^^ in case of the death of such 
younger son or sons so marrying before the same shall be- 
come payable, but such portion or portions shall be raised 
and paid at all events at such time or times and in such 
manner as the same is and are hereinbefore directed to be 
raised and paid, or sooner, if the said C. D. shall, by any 
writing or writings signed and sealed by him in the presence 
of two or more credible witnesses, direct the same to be 
sooner raised and paid, notwithstanding such younger son or 
sons shall happen to die before his or their portion or por- 
No dupoiition tions shall become payable : Provided also, that no sale or 
^^'ttr^ortioM mortgage shall be made of the said term of five hundred 
beoomo pay- years for raising the said portions or any of them, until some 
' or one of the said portions shall become due and payable as 

aforesaid, or be thought fit to be sooner paid as aforesaid ; 
nor of landiln nc^ither shall there be any mortgage or sal^ of all or any part 
out ooonnt of of the said premises limited in use to the said Mary B. for 
P^HJ^V" "" "her life, in part of her jointure in her lifetime, unless the 

person or persons then next in reversion expectant on the said 

term of five hundred years, shall by writing under his or their 

band and seal or hands and seals, attested by one or more than 

TtofiMo to ac- one witness, so direct : Provided also, that in order to facili- 

oehrate term. ^^ ^^ raising of any sum or sums of money pursuant to the 

trusts and provisions aforesaid, during the lives of the said 
C. D. and Mary B., and the life of the survivor of them, it 
«hall he lawful for the said C. D. and Maty B., or the survivor 
of them, by any deed to be executed in the presence of, and 
attested by one or more than one witness, to accelerate the 
said term of five hundred years, and give efiect thereto in the 
same order as if the limitation thereof had immediately pre- 
ceded the use limited to the said C. D. for his life, so &r only 
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as concerns the hereditaments to be sold, mortgaged, or other- 
wise disposed of for raising such monies : Provided also, and Reduction of 
it is hereby further declared and agreed, that in case the said ^ 
CD. and Mary B. his intended wife, or either of them, shall in 
their lifetime give any portion or portions to any such daughter 
or daughters, or younger son or younger sons, or shall give 
or leave to any such daughter or daughters or younger son or 
younger sons, any such sum or sums of money, or any lands, 
tenements, goods, or chattels whatsoever, and shall, by writing 
under their respective hands and seals attested by one or more 
than one witness declare the same to be for or towards the por- 
tion or portions hereby provided or intended to be raised foi 
them or any of them by virtue of the sidd term of five hundred 
years, then the portion or portions, sum or sums of money, and 
the value of the lands, tenements, goods or chattels, which shall 
be given or left as aforesaid, shall be taken, reckoned, and ac- 
counted, if equal to or more than the portion or portions hereby 
intended to be raised for such daughter or daughters, younger 
son or younger sons to whom such portion or portions hereby 
intended to be raised for such daughter or daughters, or 
younger son or younger sons, to whom such portion or por- 
tions, sum or sums of money, lands, tenements, goods or 
chattels, shall be so given or left as aforesaid, to be in full, 
and if less than the same, shall be reckoned and accounted 
only in part of the portion or portions hereby provided or 
intended to be raised for such daughter or daughters, o^ 
younger son or younger sons, and then and in that case no 
more shall be raised by virtue of the trusts of the term of five 
hundred years than what shall suffice to complete the portion 
and portions of the said daughter or daughters, younger son or 
sons, to the fiiU sum and sums hereby intended for him, her, 
and them respectively (a) : Provided also, and it is hereby Pnmw for 
further declared and agreed, that in case any person or per- ^^T!/lv, 
sons who shall have any estate in reversion or remaindcar of jmn. 
or in the said manors, messuages, farms, lands, tenements, and 
premises hereinbefore limited for the said term of five hun- 



(a) See FoUtei v. IFMtem, 9 Ves. I. 456, snd PUJIMm Caw, 2 P. 
Wmfl,, 57S. Duke ^ Ckando9 v. TaSM, icL 6lO. King v. Withen, 
S id. 414. 
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dred jears^ do and shall pay, or to the good liking of them 
the said I. K. and L. M., or of the survivor of them, or 
of the executors, administrators, or assigns of such survivor, 
secure to be paid the portion or portions hereby provided to 
be raised for such daughter or daughters, or younger son or 
younger sons ae aforesaid, at such days and times and in such 
manner as hereby is appdnted for payment thereof; or in 
case there shall not be any daughter or daughters, or younger 
son or sons of the said C. D., on the body of the said Mary B. 
his intended wife to be begotten, which shall be bom in his 
lifetime or after his death, or there being any such daughter 
or daughters, younger son or sons, and such only daughter or 
younger son, and all such daughters or younger sons shall 
happen to die before his, her, or their portion or portions 
shall become payable as aforesaid, then and in any or either 
of the said cases, after all and every of the said trusts herein- 
before declared, of and concerning the said term of five hun- 
dred years, shall in all things be fully performed and exe- 
cuted or discharged, by becoming incapable of taking effect, 
according to the true intent and meaning of these presents, 
the trustee's charges in the execution of the same trusts being 
fully defrayed or satisfied the said term of five hundred 
years, or so much thereof as shall remain undisposed of for the 
purposes aforesaid, shall cease, determine, and be utterly void : 
Ortbatproviia [PROVIDED ALWAYS, and it is hereby agreed and declared, 

that from and immediately after the trusts hereinbefore de- 
clared, of and concerning the said term of five hundred years» 
shall in all respects be fully performed or otherwise satisfied, 
or shall become incapable of taking efiect : and the said J. K. 
& L. M., their executors, administrators, and assigns, and 
every of them respectively, shall be fully reimbursed and satis- 
fied, all costs, charges, and expenses whatsoever, to be occa- 
sioned by or relating to the trusts hereby in them reposed, the 
said term shall as to such of the said hereditaments and premises 
comprised therein, as shall not have been sold or mortgaged 
for the purposes aforesaid, absolutely cease and determine ; 
and as to such of the same hereditaments and premises as shall 
have been so mortgaged for the purposes aforesaid (subject to 
sueh mortgage), shall^ wait upon and attend the reversionand 
inheritance of the hereditaments so mortgaged ] : Provided 
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ALSO9 and it is hereby further declared and agreed, by and be- Power for 
tween the said parties to these presents, that it shall and may be ^^i|^"^^[^' 
lawful to and for the said C. D. at any time during bis lifetime, issue male to 
and after the deeease of the said Mary B. his intended wife, ^^|r.!u£^^ 
in case he shall survive her and there shall be no issue male term of 500 
of the said C. D., on the body of the said Mary B. to be ^^^^ 
begotten, then living, by indenture under his hand and seal, 
to be by him executed in the pres^ice of one or more dian 
one witness (without prejudice nevertheless to the said term 
of five hundred years hereinbefore limited, or to the trusts 
thereof), to charge all or any part of the said manors, mes- 
suages, lands, tenements, and premises hereby released or 
mentioned, or intended so to be, with an annuity or yearly 

rent charge or annua) sum not exceeding in the whole /• 

a year, over and above all taxes and reprises whatsoever for 
the jointure of any woman or women which he the said C. D. 
shall' at any time after the decease of the said Mary B. his 
intended wife take to wife, to be payable for and during the 
life of such woman or women respectively, and to be paid 
quarterly hf equiJ quarterly {)ayment8 in every year, and by 
the same or any other indenture to be executed in like man- 
ner, to give uid grant to such woman such powers of distress With powen 
and entries in and upon such premises as shall be so charged ^f "^"^^ ^^ 
and made payable therewith in case of non-payment of the 
same, so respectively to be charged as is usual and reasonable 
for the recovery of rent charges when in arrear (so as the 
same be without prejudice to the ssid term of five hundred 
years) : Provided always, and it is hereby fiirther declai«d ^^}o charge 
and agreed, by and between all the said parties to these pre- hunger ehii. 
sents^ that it shall and may be lawful to and for the said i^ °^ "^ 

. , future mar- 

C. D., at any time during his natural life after the decease riage subject to 
of the said Maty B» hia intended wife, in case he shall ^"°' 
survive her and there shall be no issue male of the said 
C. D. on the body of the said Mary B. to be b^otten> by 
indenture under his hand and seal or by his last will and 
testament to be by him executed iti the pres^fice of one 
er more than one witness, to charge all or any part of the 
said manors, messuages, farms, lands, tenements, and pre- 
mises hereby released, or intended so to be, with the payment 
of any sum or sums of money not exceeding /, in the 
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whole, for the portion or portions of the daughter or daogh- 
tersy or younger son or sons of him the said C. D. to be 
begotten on the body of any woman or women he shall hap- 
pen to take to wife after the decease of the said Mary B., to 
be paid in such shares and portions and at such time and 
times as he the said C. D. shall think fit, and to make any 
lease or leases, mortgage or mortgages of the same premises, 
or any part thereof, for the raising and paying such sum and 
sums of money as shall be respectively charged as aforesaid, 
and that the same premises to be leased or mortgaged shall 
stand charged and chargeable with such sum and sums of 
money respectively, and such demises or mortgages to be 
made as aforesaid for the raising or securing the same^ so as 
such charge or charges so to be made by the said C. D. to be 
subject and without prejudice to the said term of five hundred 
Power for wife years hereinbefore limited and the trusts thereof: Provided 
whoi ^'M?**- ALWAYS, and it is hereby further declared and agreed, by and 
charge portions between all the said parties to these presents, that it shall and 
^ounmr chil- ^^y ^ lawful to and for the said Mary B., at any time or 
drenuponlandi times during her natural life, when she shall come into and 
i^tare/ ^ ^^ ^^^ actual possession of the said capital messuage, 

farms, lands, tenements, and premises hereby released, or in- 
tended so to be, by virtue of the limitations aforesaid, whe^ 
ther covert or sole, and notwithstanding her coverture, by 
indenture or indentures under her hand and seal, or by her 
last will and testament in writing, to be by her executed 
in the manner by law required for making wills valid,' to 
charge all or any part of the said capital messuage, Seurms, 
lands, tenements, or premises, hereinbefore mentioned, with 
the payment of any sum or sums of money not exceeding in 
the whole the sum of L for the portion and portions of 
the daughter or daughters and younger son or younger sons 
of her the said Mary B. hereafter lawfully to be begotten, 
to be paid in such shares and proportions at such time and 
times as she the said Mary B. shall think fit, and to 
make any lease or leases, mortgage or mortgages of the same 
premises, or any part thereof, for the raising and paying such 
sum and sums of money as shall be respectively charged as 
aforesaid; and that the same premises so to be leased or 
mortgaged shall stand charged and chargeable with such 
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sum or sums of money respectively ; and such demise or mort- 
gage to be made as aforesaid, for raising or securing the same, 
so as the same be without prejudice to the said jointure of the 
said Mary B., and to the term of five hundred years, and the 
trusts thereof: Provided also, and it is hereby furtlier de- Power to 
clared and agreed, by and between all the said parties tx> ^^^ 
these presents, that it shall and may be lawful to and for the 
said C. D., at any time or times during his natural life, and 
also the said Mary B. respectively, at any time or times during 
their respective lives, as and when they shall respectively 
come into and be in the actual possession of the said manors, 
messuages, lands, and premises hereinbefore mentioned, or any 
part thereof, by virtue of the limitations aforesaid, by indei»- 
ture or indentures under their respective hands and seals, to 
demise, but without prejudice to the jointure of the said 
Mary B., all or any part of the said manors, messuages, 
lands, tenements, and premises hereinbefore limited to 
them respectively, and in which they shall then be in their 
actual respective possession, by virtue of the limitations afore- 
said, to any person or persons whomsoever in possession, 
but not in reversion, or by way of future interest, for any 
term or terms of years not exceeding twenty-one years, so as 
no such lease or leases respectively, by any express words to 
be therein contained, be made dispunishable for waste ; and 
so as, upon every such lease and leases respectively to be made, 
there be reserved and made payable half-yearly or yearly 
during the continuance of such lease or leases respectively, 
to be incident and go along with the immediate reversion or 
remainder of the same so to be leased, the best and most im- 
proved yearly rent or rents that can be had or obtained for 
the same, and so as in every such lease there be contained a 
clause of re-entry for the non-payment of the rent or rents 
to be thereby reserved ; and so as the respective lessee or 
lessees for whom such lease and leases shall be made, do seal 
and execute a counterpart or counterparts of such lease or 
leases respectively : (a) Provided always, and it is hereby fiir- 



(a) These powers are usual powers. The Vioe-ChanceiiLOr^ in 
HiU y. HiU, 6 Sim. 136.^ obsenred : — There is a palpable distinction 
between inserting in a settlement powers for the management and better 

VOL. IV. a 
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Power to ex- ther declared and agreed, that in case the said C. D. shall at 
******** any time hereafter be desirous to exchange any of the messu- 



eigoyment of the settled estates which are beneficial to all parties^ and 
powers which confer personal privileges on particular parties, such as 
powers to jointure^ to raise money for any particular purpose, &c. But 
powers of leasing^ of sale and exchange, and where there is any joint 
property, or there are any mines^ or any land fit for building purposes, 
powers of partition, of leasing mines^ and of granting building leases, 
are powers for the general management and better enjoyment of the 
estates ; and such powers are beneficial to all parties. 

Powers to grant leases are of very considerable importance in 
settlements. It was observed by Lobd Mansfield (1 Burr. 120.), 
that of all kinds of powers the most frequent is that " to make leases." 
For encouragement of farmers to occupy stock and improve the land, it 
is necessary they should have some permanent interest Unless the 
owner of die estate for life was enabled to make a permanent lease, he 
could not enjoy to the best advantage during his own time, and they 
who come after must sufi^er by the land being untenanted, out of repair, 
and in a bad condition. The plan of this power is for the mutual 
advantage of possessor and successor. The execution thereof is checked 
with many conditions to guard the successor, that the 'annual revenue 
shall not be diminished, nor those in succession or remainder at all 
prgudioed in point of remedy, or other circumstances of fVill and ample 
enjoyment A lease granted under a power hke every other estate so 
raised^ takes efiect as if it were contained in the instrument creating the 
power ; and therefore, in the common case of a lease by a tenant for 
life under a power, it precedes, like a common lease, the estate of the 
peraon granting it, and he takes the reversion expectant upon it And 
every remainder-man's estate, as it takes efibct in possession, stands in 
the same relation to that of the lessee, and the rents and covenants, and 
benefit of provisoes for re-entry and the like go to the persons entitled 
under the settlement in their regular succession (WhUhck^s case^ 
8 Rep. 69. b; 10 Yes. Jun. 256.; Butler's n. to Co. Litt 214f. a; 
ffarcourt v. Pole, 1 And. 273.; Isherwood v. Oldknow, S Man. & 
Selw. 382.) ; and covenants authorised by the power and entered into 
by the lessor bind the remainder-man, and it is upon that ground that 
the insertion of an improper covenant avoids the lease : they may pro- 
perly be considered as running with the land, but they are generally 
such as the lessee can himself reap the benefit of without action or suit. 
{GoodtWe V. Funucan, Dougl. 565.) Such a lease of course, operating 
by way of use, at once gives the lessee an actual estate, and the lessor 
a divided reversion without the necessity of a previous entry. (See 
Sugden on Powers, vol. ii. p. p. 327. 338. ed. 6.) 

The statute 1 W. 4. c. 65, s. I6. enacts, that where an infant or 
a feme covert might, in pursuance of any covenant or agreement, if 
not under disability, be compelled to renew any lease made or to be 
made for the life or lives of one or more person or persons, or for any 
term or number of years absolute or determinable on the death of one or 
mora person or persons, it shall be lawful for such infant or his 
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ages, lands, or hereditaments, part of the hereditaments hereby 
granted and released, for any other lands lying near any of the 

guardian^ in the name of such infant or such feme covert^ bv the direo 
tion of the Court of Chancery or Exchequer, to be fdgnified by an order 
to be made in a summary way upon the petition of such infant or bis 
guardian, or of such feme covert, or of any person entitled to such 
renewal, from time to time to accept a surrender of such lease^ and to 
make and execute a new lease of the premises comprised in such lease, 
for such number of lives, or *for such term or terms of years deter- 
minable upon such number of lives, or for such term (ht terms of years 
absolute^ as was or were mentioned in the lease so surrendered at the 
making thereof, or otherwise, as the court by such order shall direct. 

And by the following section of the same statute it is enacted, that 
where an infant is entitled to any land, &c. In fee or in tail, or to 
any leaseholds for an absolute interest, and it shall appear to the Court 
of Chancery or Exchequer to bQ for his benefit that a lease or undcar- 
lease should be made of such estates for terms of years, for encouraging 
the erection of buildings thereon, or for repairing buildings actually 
being thereon, or the working of mines, or otherwise improving the 
same, or for farming or other purposes, it shall be lawfUl for such 
infant, by the direction of the court, to be signified by an order to be 
made in a summary way upon the petition of such infant or his 
guardian, to make such lease of the property for such term or terms of 
years, and sul^ect to such rents and covenants as the court shall direct : 
but in no case shall any fine or premium be t&ken ; and in every such 
case the best rent that can be obtained, regard being had to the nature 
of the lease, shall be reserved upon such lease, and the leases and 
covenants and provisions therein shall be settled and approved of by a 
master of the said court, and a counterpart of every audi lease shall be 
executed by the lessee or lessees therein to be named, and such counter- 
part shall be deposited for safe custody in the masters office until such 
infant shall attain twenty-one, but with liberty to proper parties to 
have the use thereof if required in the mean time, for the purpose of 
enforcing any of the covenants therein contained, provided that no 
lease be made of the capital mansion-house, and the park and grounds 
respectively held therewith, for any period exceeding the minority of 
any such infant. 

And by sec. 23. of the same statute it is enacted, that where any 
person being lunatic is or shall be seised or possessed of any land, 
either for life or some other estate, with power of granting leases and 
taking fines, reserving small rents on such leases for one, two, or three 
lives in possession or reversion, or for some number of years deter- 
minable upon lives, or for any term of years absolutely, such power of 
leasing which is or shall be vested in such person, being lunatic and 
having a limited estate only, shall and may be executed by the com- 
mittee of the estate of such person, under the direction and order of the 
Lord Chancellor intrusted as aforesaid. (See aut^y p. 107*) 

The law relating to these powers, their general rules of construction^ 
what may be demised under different powers, for what term, at what 
rent, and subject to what covenants and conditions, will be found at large 
in Sir Edward Sugden's Treatise on Powers, vol. ii. p. 3^6. €% $eq. 

q2 
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lands and hereditaments hereby released, &r the greater conve- 
niency and improvement of any of the said farms or premises, 
that then it shall and may be lawful to and for the said E. F. 
and G. H., and the survivor of them, and the executors, admini- 
strators, or assigns of such survivor, by the direction and ap- 
pointment of the said R. D. and C. D., or of the survivor of 
them, and in consequence of such settlement and convey- 
ance of the lands to be received in exchange as hereinafter is 
mentioned^ to convey such lands so intended to be exchanged 
to any person or persons whomsoever, and to his, her, or their 
heirs ; or to such uses, upon such trusts, and for such intents 
and purposes as he, she, or they shall direct or require; and 
then and from thenceforth the lands which shall be so ex- 
changed and conveyed shall be freed and discharged of and 
free from uies from all the uses, trusts, and estates in these presents before 
and trusts. limited and declared (a) ; and from thenceforth also these pre- 
sents, and the grant and release hereby made as to so much 
of the said premises, in these presents comprised, as shall 
be exchanged and conveyed, shall be and enure to the only 
use and behoof of the person or persons to whom the same 
shall be so conveyed, and of his or their heirs for ever ; or to 
such uses, upon such trusts, and for such intents and pur- 
poses, as he, she, or they shall direct or require (a) : Pro- 
vided NEVERTHELESS, that the lands which shall be re- 



(a) In well drawn deeds, in which powers of sale and exchange are 
inserted, it is usual to give the trustees of the powers an express autho- 
rity to revoke the old uses, and to appoint such new uses as will effec- 
tuate the intention of the parties, and the declaration for this purpose 
cannot he too generaL Therefore, in the power of sale, it should nU 
be declared that the trustees shall appoint to the purchaser in fee, as a 
douht might he entertained whether it warranted an appointment to 
uses to bar dower ; but the trustees should be authorised to limit such 
uses as wiU carry the contract into execution. It is not, however, 
necessary to give express powers of revocation and new appointment ; 
for, whatever be the form in which a power of sale is given, it wiU 
operate as a power of revocation and new appointment, and may be 
executed accordingly. (Sugden, Powers, vol. ii. p. 481., ed. 6. ; see 
also Bishop of Oxford v. Leighton, 2 Vem. 36?. ; Howard v. Ducane, 
1 Turn. 81. ; Peake v. Penlington, 2 Ves. & B. 311.; HiU v. HiU, 
6 Sim. 136. ; Brewster v. AngeU, 1 Jac. & W. 625. ; Wheate v. Hall, 
17 Ves. j. 80. ; Home v. Beaton, Jac. 437- ; Pearse v. Baron, id. 158. ; 
Williams v. Carter, Sug. Pow., No. 5. ; Lindan v. Fleetwood, 6 Sim. 
152. 
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ceived and taken in exchange for any of the lands hereby 
released shall be of as good yearly value with or more than 
the lands so to be conveyed in exchange as aforesaid ; and 
shall also, upon such exchange or exchanges, by good and 
sufficient conveyances and assurances in the law, be settled, 
conveyed, and assured, at the costs and charges of the said 
C. D., free from incumbrances, to the said E. F. and G. H., 
or the survivor of them, his heir sand assigns, to such and the 
same uses, upon such and the same trusts, and for such and 
the same ends, intents, and purposes, and subject to the same 
provisions, declarations, and agreements, as are hereinbefore 
limited, declared, and expressed, of and concerning such of 
the hereby released lands and premises as shall be so ex- 
changed and conveyed as aforesaid (a). 

Provided always, and it is hereby agreed and declared, Power to ap- 
that it shall be lawful for the said C. D. and Mary B. his ^J^* "*^ *"**" 



(a) Or, provided also, and it is hereby further agreed and p«wer of sale 
declared, that it shall be lawful for the said E. F. and G. H., and »nd exchange 
the survivor of them, their and his executors, administrators, husband and 
and assigns, at any time or times hereafter during the joint lives "^^ *?^ **** , 
of the said C. D. and Mary B., and the life of the survivor of utocation of 
them, at and by their, his, or her request and direction, in 
writing attested by one or more than one witness, to sell and 
dispose of, either by way of absolute sale or by exchange for or 
in lieu of other manors, messuages, lands, or hereditaments, to 
be situate somewhere in England, all or any part of the ma- 
nors, messuages, farms, lands, and other hereditaments hereby 
granted and released, and the inheritance thereof, in fee sim- 
ple, to any person or persons whomsoever, for such price or 
prices in money, or for such equivalent or recompense in 
manors, messuages, farms, lands, or hereditaments, as to 
them the said E. F. and G, H., or the survivor of them, or 
his executors, administrators, or assigns shall deem reasonable; 
and that, for the purpose of effecting any such sale or ex- 
change as aforesaid, it shall and may be lawful to and for the 
said E. F. and G. H., and the survivor of them, their and 
his executors, administrators, and assigns, at such request 
and by such direction, and so testified as last aforesaid, by any 

Q 3 



USES. 
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wife, and the survivor of them, and after the decease of 
such survivor, for the trustees or trustee for the time being 

deed sealed and delivered by them, him, or her, in the pre- 
sence of and attested by one or more than one witness, ab- 
solutely to revoke, determine, and make void all and every 
or any of the uses, trusts, powers, and provisoes hereinbefore 
declared and contained of and concerning the manors, mes- 
suages, farms, lands, and hereditaments so proposed to be 
sold and exchanged, or any part thereof, but nevertheless 
without prejudice and subject to any lease or leases that may 
have been made under or by virtue of the power, for the pur- 
pose hereinbefore contained, as shall be then subsisting ; and 
by the same or any other deed or deeds, writing or writings, 
to limit, declare^ direct, or appoint any other use or uses, 
estate or estates, trusts or trust of the hereditaments, the 
uses of which shall be so revoked, which it will be thought 
fit or expedient to limit, declare, direct, or appoint, in order 
to effectuate such exchange or sale as aforesaid; and also 
that, upon such exchange as aforesaid, it shall and may be 
lawful to and for the said £. F. and G. H., or the survivor 
of them, their and his executors, administrators, and assigns, 
to give or take any money by way of equality of exchange, 
and to raise and charge any money to be so given for that 
purpose with interest, upon the manors, messuages, farms, 
lands, and hereditaments to be taken in exchange: And 
ALSO, that upon payment of the money to arise by sale of the 
said hereditaments, or any part thereof, it shall and may be 
lawful to and for the said E. F. and G. H., and the survivor 
of them, their and his executors, administrators, and assigns, 
to sign and give receipts for the money for which the 
same shall be so sold, or so to be paid in equality of ex- 
change as aforesaid, and that such receipts shall be suf- 
ficient discharges to the person or persons paying the 
satne respectively for the money for which the same shall be 
so given, or for so much thereof as in such receipts shall be 
acknowledged to be received, and that the person or persons 
paying the same respectively, and taking such receipt or 
receipts for the same respectively as aforesaid, for her or 
their heirs or assigns, shall not afterwards be answerable or 
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(if any such there be) of the aforesaid trusts respectively, 
and if there be no such trustee surviving them, for the execu- 



accountable for any loss, misapplication, or non-application, 
or be obliged to see to the application of such purchase- 
money: And it is hereby axrreed and declared, rfiat when TiTJ«tofpur- 

11 1 chase monies 

all or any part or parcel of the manors, messuages, farms, for exchanged 
lands, and hereditaments hereby granted and released shall ^°^* 
be sold for a valuable consideration in money, they the said 
£. F. and O. H., or the survivors of them, their and his execu- 
tors, administrators^ or assigns, shall with all convenient 
speed lay out and invest the money to arise by such sale or 
sales ; and also any money to be paid to him or them, for 
equality of exchange as aforesaid in the purchase of other 
manors, messuages, farms, lands, or hereditaments, in fee- 
simple in possession, to be situate somewhere in England or 
Wales, of a clear and indefeasible estate of inheritance, or of 
any copyhold or customary or leasehold lands or tenements 
convenient to be held therewith, such leaseholds to be held 
under lease for two or more lives, or for an absolute term of 
at least sixty years unexpired, and not exceeding one equal 

part in the whole of the estates to be so purchased, and 

do and shall settle, limit, or assure as well the manors, mes- 
suages, farms, lands, and hereditaments so to be purchased 
as the said manors, messuages, farms, lands, and heredita- 
ments so to be acquired and vested in them or him, in ex- 
change as aforesaid, to, upon, and for such and the same 
uses, trusts, intents, and purposes in all respects, and sub- 
ject to the same powers and provisoes as are hereinbefore 
limited and declared of and concerning the manors, capital, 
and other messuages, farms, lands, and hereditaments hereby 
granted and released, or intended so to be, or such of them 
as shall be then subsisting, or as near thereto as circumstances 
will then admit : And it is hereby further declared and 
agreed, that untU such purchase or investment shall be made 
as last aforesaid, the said E. F. and G. H., and the survivor 
of them, and the executors, administrators, and assigns of such 
survivor, shall lay out and invest the money so to be received 
by them or him as last aforesaid in respect of any such sale 

Q 4 
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torS} administrators, or assigns of the last trustee respectively 
of the aforesaid respective trusts and estates, from time to 
time, when and as often as occasion shall require, either by 
death, incapacity, inability, or refusal to act by any and 
every such respective trustee or trustees for the time being of 
these presents, before all the aforesaid respective trusts shall 
be fully executed and performed by any deed to be executed 
in the presence of and to be attested by one or more witnesses, 
to appoint any other person or persons to be a trustee or trus- 
tees of the aforesaid respective trusts and estates in the place 
of the trustee or trustees, present oV future, of the aforesaid 
respective trusts so dying, declining, or becoming incapable 
to act therein respectively, and either alone or jointly with 

or exchange in the public stocks or funds of Great Britain 
in their or his names or name, and from time to time as 
they or he may think fit, sell and dispose of such stocks 
or funds, and invest the produce thereof from time to time 
in other stocks or funds of the like nature, and shall pay and 
apply the dividends, interest, and annual produce of such 
stocks or funds respectively, to such person or persons as would 
be entitled for the time being to the rents and profits of the 
manors, farms, lands, and. hereditaments so sold or exchanged, 
in case the same had not been so sold or exchanged, and until 
the same stocks or funds shall be invested in the purchase of 
other manors, messuages, farms, lands, and hereditaments as 
hereinbefore directed: And it is hereby declared, that all 
such stocks or funds shall, until such investment or purchase 
be made as last mentioned, be held and considered as real 
estate : And it is hereby further declared, that in case any 
customary or copyhold or leasehold property shall be pur- 
chased with any of such last-mentioned stocks or funds, the 
fines and fees to be payable from time to time upon the 
surrender of or admission to any such customary or copyhold 
property, and the fines and fees in like manner to be from 
time to time payable for any renewal of leases, and all 
chief rents, ground rents, and other outgoings affecting the 
same, respectively, shall be paid from and out of the rents and 
profits thereof of such customary, copyhold, and leasehold pro- 
perty respectively. 
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the continuing trustee or trustees for the time being, accord- 
ing to his or their respective estates and interests in the afore- 
said trusts and estates respectively ; and that when and so 
often as any and every such appointment shall be made, the 
trust, estates, and premises which shall then be vested in the 
trustee or trustees so dying or declining or becoming inca- 
pable to act, shall be thereupon conveyed, assigned, or other- 
wise well assured in such sort and manner and so as that the 
same shall and may be legally and eifectually vested in such 
new and old or continuing trustee or trustees, jointly or 
alone, in such new trustee or trustees as occasion shall re- 
quire : And it is hereby turther agreed and declared, 
that every such new trustee shall and may in all things act in 
the execution of the trusts to which he shall be so appointed 
as fully and effectually, and with all the same powers, duties, 
and authorities whatsoever, as if he had been originally in 
and by these presents nominated a trustee, and as the trustee 
or trustees respectively in whose place or places such new 
trustee or trustees shall be from time to time appointed could 
or might have acted, done, executed, or performed (a) : 
Provided also, and it is hereby further declared and agreed. Trustees* in- 
that neither of them the said E. F. and G. H., and I- K. and demnities. 
L. M., and their respective heirs, executors, or administrators, 
or any other trustee or trustees hereafter to be appointed as 
aforepaid, or their respective heirs, executors, or administra- 
tors, shall be answerable for the acts, deeds, or receipts of 
the other of them, but each of them for his own acts, deeds, 
and receipts only, nor for any loss which may happen in the 
execution of the aforesaid trusts respectively, except by their 
own respective default : And that it shall be lawful to and 
for each of them respectively to deduct, retain, and reimburse 
himself or themselves out of the trust estate hereinbefore 
respectively limited to them, all such costs, charges, da- 
mages, and expenses as such of them shall bear, pay, suffer, 
and be put unto in or about the execution of the trusts hereby 
in them respectively reposed or in relation thereto: And CorenAiitsbj 
each of them the said R. D. and C. D. for himself, his ■*'*^''- 
heirs, executors, and administrators, doth hereby covenant 

(a) As to this power, see avX^, Vol. III. p. l65. n. (e). See also 
Sand. Uses, p. 439- 
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That they are 

lawfully 

seised. 



Good right to 
convey. 



Tliat wife's 
rent charge 
shall be paid. 



Manors, &e. 
shall remain to 
the uses. 



free from in- 
cumbrances. 



with the said E. F. and G. H., their heira and assigns, that 
notwithstanding any act, deed» matter, or thing made, done, 
or committed by the said R. D. and C^ D., or by either of 
them to the contrary, the said R* D. and C. D. now are^ 
or one of them is, lawfully and rightfully seised of a good, 
sure, perfect, absolute, and indefeasible estate of inheritance 
in fee simple or fee tail of and in all and singular the manors, 
messuages, farms, lands, and premises hereby granted and 
released or intended so to be, and have or one of them hath 
good right and authori^ to grant, release, and convey the said 
manors, messuages, farms, lands, tenements, and premises 
hereby granted and released to the uses and in manner and 
form aforesaid : And also, that the said annuity or yearly 

rent charge of /• hereinbefore charged and made payable 

to the said Mary D. and her assigns, during her life as afore- 
said, shall be well and truly answered and paid to her the 
said Mary B. and her assigns from time to time as and when 
the same shall become due and payable according to the true 
intent and meaning of these presents : And also that all and 
singular the said manors, messuages, farms, lands, tenements, 
and premises hereby granted and released or intended so td 
be shall and may from henceforth remain, continue, and be 
to and for the sevei*al uses Upon the trusts and for the 
intents and purposes and under and subject to the several 
powers, provisoes, conditions, and agreements hereinbefore 
mentioned, limited^ and declared of and concerning the same, 
and be held and enjoyed, and the rents and profits thereof 
received accordingly, without any molestation or denial of or 
by them the said R. D. and C. D., or either of them, or of 
or by any other person or persons whomsoever, claiming or 
to claim, by, from, or under them or either of them; and 
that free and clear and freely and clearly acquitted, exoner- 
ated, and discharged, or otherwise well and sufficiently saved 
harmless and kept indemnified by the said R. D. and C. D., 
and by each of them, and each of their heirs, executors, and 
administrators, from and against all former and other gifts, 
grants, bargains, sales, leases, mortgages, jointures, dowers, 
uses, wills, entails, statutes, recognisances, judgments, extents, 
executions, and all other titles and incumbrances whatsoever, 
made, done» committed, or suffered by them the said R. D. 
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and C» D. or either of them^ or any other person or persons 
whomsoever, except {steUe any intended exceptions of titk) : 
And also, except the several leases which are granted to the except leases, 
tenants of the said messuages, farms, lands, and premises ^* 
hereinbefore mentioned, for terms of years not exceeding 
twenty-one years respectively, upon which several leases the 
full improved yearly rent is reserved during the respective 
terms thereby granted respectively: And further, that Forfurtheras- 
they the said R. D. and C. D., and their heirs, and all and '"""^*- 
every other person whomsoever lawfully claiming under or 
in trust for them or either of them, shall and will, at the 
request of the said E. F. and G. H., their heirs or assigns, 
but at the expense of the person or persons for the time being 
for whose use and on whose behalf such request shall be made, 
at any time or times hereafter, make, do, and execute all and 
every such further and other lawful and reasonable acts, 
deeds, conveyances, and assurances whatsoever, for the fur- 
ther, better, and more perfectly granting, conveying, and 
assuring all and singular the said manors, messuages, farms, 
lands, tenements, and premises hereby granted and released, 
or intended so to be, to the several uses, or such of them as 
shall be then subsisting, and in manner aforesaid, as by the 
said E. F. and G. H., their heirs or assigns, or their or any 
of their counsel in the law, shall be reasonably advised and 
required, (a) And this Indenture lastly witnesseth, 



use. 



(a) And the said C* D. doth hereby for himself^ his heirs, Covenant by 
executors, and administrators covenant, promise, and agree ^^^ ^^^y enjoy 
with and to the said £• F. and G. H., their executors, admi- her jewels to 
nistrators, and assigns, that it shall and may be lawful to and ^^ '^^"^ 
for the said Mary B. during the joint lives of herself and him 
the said C. D« to use, wear, alter, and enjoy all and singular 
the jewels and other trinkets and ornaments of^ the person of 
her the said Mary B. which she now has or at any time during 
the said intended marriage she shall be possessed of, or entitled 
to be, by gift, grant, purchase, or otherwise for her sole and 
separate use and wish and pleasure, and that the same shall 
not be subject to the control, debts, or engagements of the 
said C. D. : And also that if the sAid C. D. shall die in the 
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that and during such other and further period, or under the 
provisions of the said act of parliament (a), the said R.D. and 
C. D. respectively would otherwise have continued such protec- 
tion by virtue of the power for the purpose contained in the act 
of parliament hereinbefore referred to, they, the said R. D. 
and C« D. do, and each of them doth hereby nominate and 
appoint the said E. F. and G. H. protectors of the settlement 
hereby made of the aforesaid manors, capital and other mes- 
suages, lands, and hereditaments, in lieu and in the place of 
the said R. D. and C. D. and the survivor of them, for and 
during the natural lives of the said R. D. and C. D., and the 
natural life of the survivor of them, with all such powers, 
authorities, and discretion, as in and by the said act of par- 
liament are given to or vested in the protector of any settle- 
ment: Provided always, and it is hereby agreed and 
declared, and the said R. D. and C. D. do, and each of them 
doth, hereby direct and declare that in case, during their 
respective lives, or the life of the survivor of them, die said 
E. F. and G. H., or either of them, or any protector to be 



lifetime of the said Mary 6., then the said Mary B. shall 
have and enjoy the said jewels, trinkets, and ornaments for 
her use and benefit : And further, that in case the said 
Mary B. shall die in the lifetime of the said C. D., then the 
same jewels, trinkets, and ornaments shall go to be held, 
possessed, and enjoyed by such person or persons upon such 
trusts, and for such intents and purposes, and in such man- 
ner and form as the said Mary B., by any deed or writings, 
or with or without power of revocation, or by her last will 
and testament in writing duly executed in the manner by 
law required for giving effect to wills, shall, notwithstanding 
the said intended coverture, direct and appoint, and in default 
of and subject to such direction or appointment, the same 
shall go to and be enjoyed by the said C. D., his executors, 
administrators, and assigns, for his and their own benefit, (b) 



t 



a) See Sec. dS. 

J>) As to a wife's parapharnalia and jewels^ see Seymcur v. 
Tretilian, 3 Atk. S58.; Graham v. Lord L&ndanderry, ib. 393.; 
HaHings v. DougUu, Cro. Car. 843.; Clargii v. Du<Aes9 of Albemarle, 
2 Vem. 246. 304. ; Ck^hnely v. Chohnefy, ib. 83. ; also Noy's Max. 
108. c. 49. 
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appointed as hereinafter is mentioned, shall die, or shall by 
deed relinquish his or their office of protector of the settle- 
ment intended to be hereby made, then and in every such 
case, it shall be lawful for the surviving or other protector 
or protectors for the time being, or if there shall be no 
such protector, then for the protector who shall so relin- 
quish his office; and if there shall be no such last-men- 
tioned protector, then for the executors or administrators of 
the last deceased protector, by any deed or deeds duly exe- 
cuted and to be enrolled pursuant to the direction for the 
purpose contained in the said act of parliament, by and 
with the consent of the said R. D. and C. D., and of the 
survivor of them, to be signified in writing and attested by 
one or more than one witness, to appoint any one person 
or more than one person in esse^ and not being an alien or 
aliens, to be a protector or protectors of these presents, and 
the settlement intended to be hereby made, during the lives 
of the said R. D. and C. D. and the life of the survivor of 
them, in the place or stead of any one person or number of 
persons who shall die or relinquish his or their office of pro- 
tector as aforesaid ; and that when and so often as any person 
or persons shall be appointed protector or protectors as afore- 
said, IT IS HEREBY DECLARED that such persou or persons 
shall be the protector of these presents, and the setUement 
intended to be hereby made, in case there shall be no other 
protector hereby appointed or to be appointed in pursuance 
of this power ; but if any other person or persons hereby ap- 
pointed or to be appointed as aforesaid shall continue pro- 
tector, then joint protector with such other person or persons; 
but so, NEVERTHELESS, that by any such appointment the 
number of persons so to be appointed shall and do not at any 
one time exceed three persons, (a) In witness, &c. 



(a) By this appointment the tenant in tail under this settlement 
cannot bar the remainders while a prior estate exists^ without the con. 
sent of the appointed protector. 
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II. 

Power of Revocation of the Ultimate Use to be indorsed 
on the Settlement^ and executed cU the same timet 

KNOW ALL MEN BY THESE PRESENTS which are 
executed at the same time and as one and the same act and 
deed with the within-written indenture, that the grant and 
release within mentioned, are intended to be and enure, 
and shall be and enure to this further intent and pur- 
pose; AND it is hereby declared and agreed that it shall and 
may be lawful to and for the said R. D. at any time here- 
after, during his natural life, and also for the said C. D., 
as and when he shaU come into and be in the actual pos- 
session of the said manors, messuages, lands, and premises 
within released, or mentioned, or intended so to be by virtue 
of the limitations within mentioned, by any deed or deeds 
or writing, to be executed in the presence of one or more than 
one witness, to revoke, alter, change, annul, and make void 
all, every, or any of the uses, estates, limitations, powers, or 
agreements within limited, declared, and expressed of or 
concerning all and every or any of the said manors, lands, 
and premises within mentioned, to or for the use and benefit 
of the within named N. D., or his heirs or assigns : And by the 
same or any other deed or deeds, writing or writings, to be in 
like manner executed and attested as aforesaid, to declare, limit, 
and appoint the same hereditaments and premises from and 
after the determination of the several uses and estates within 
limited, prior or antecedent to the estate within limited to the 
said N. D., his heirs and assigns, to such new uses and estates, 
and upon such new trusts, and subject to such provisoes and 
agreements as they the said R. D. and C. D. shall respectively 
think fit with or without a like power of revocation and limit- 
ation of new or other uses or estates therein. In witness 
whereof the said R. D. and C. D, have hereunto set their 
hands and seals the day and year first within written. 



Marriage SettietMnti. S39 



III. 

Marriage Settlement. Husband a general officer in 
the Royal Artillery — Wife entitled to stock* Trans^ 
ferred to trustees. As to — t, part of wififs fortwne^ 
settled at her disposal. In default^ dividends to her sepa^ 
rate use during joint lives ; if wife survives^ capital in 
trust for her ; if husband survives ; for appointment of 
wifoi in default^ for her next of kin. Residue of trust 
monies. Dividends to husband for life. After his decease 
to wife far life. After death of survivor ^ capital to issue 
of marriage. Advancement and maintenance clauses for 
children. If no issue^ and wife survives^ trust for her. 
If husband survives^ to pay him I, Residue for ap^ 

pointment of wife. In default to her next of kin. Power 
to vary securities. Covenant by husband to transfer stock 

to trustees within — as will produce 1, per annum^ 

and to pay his subscription to widow* s fund. In default^ 
trustees to pay it from dividends of trust fund not settled 
upon wife. If wife deprived of provision^ husbands repre^ 
sentatives to make it good. Trusts ofinoestmeni to be made 
by husband. Dividends to husband for life. Wife for 
life. Ultimate trust for husband. Wife's pension in bar 
ofdmoer. 

THIS INDENTURE, made the day of between Parties. 

A. B.9 of- {intended husband)^ of the first part; C. D., of 

  ' {intended wife)f of the second part; and E* F. and G. 

H., of {tnutees), of the third part : Whereas a marriage Recital of in- 

haa been agreed upon and is intended shortly to be had and ^^^^ *"*'■ 
solemnized between the said A. B. and CD. : And whereas 

the said C. D. is entitled to the sum of 1, three per cent. 

Consolidated Bank Annuities : And whereas it was agreed on Wife's fortune 
the treaty for the said intended marriage that the fortune of the J^ ^ustee?**** 
said C. D. should be transferred to the said E. F. and G. H., 
and that they should stand possessed thereof. Upon the 
TRUSTS hereinafter mentioned for the said A. B. and C. D., 
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and their issue; And that the said A. B. should covenant 
to invest, in the names of the said trustees, within six months 
from the  day of , such a sum in the public funds as 
would yield an annual income of -^—Zi, which annual sum 
of — /. should be payable to the said C. D. for her life, in 
case she should survive the said A. B., and should with the 
pension to which in that event she will become entitled from 
the fund for the widows of officers in the army of Her Ma- 
jesty, be received by the said C. D. as a jointure in bar of 
her dower ; And that the said A. B. should also covenant to 
pay the annual subscriptions payable from time to time to the 
aforesaid officers' fund so as to secure the benefit thereof to 
the said C. D. in the event of her becoming a widow ; And 
WHEREAS, in pursuance of the aforesaid agreement on the part 

of the said C. D., she has caused the said sums of L to be 

transferred into the names of the said £. F. and G. IL in the 
books of the Governor and Company of the Bank of England : 

First tesutun. Now THIS INDENTURE WITNESSETH, that In Consideration of 

the said intended marriage, it is hereby agreed and declared, 
between and by the said parties to these presents, that the 
said £. F« and G. H. and the survivor of them, and the ex- 
ecutors and administrators of such survivor, shall stand pos- 

until marriage, sessed of and interested in the said sum of Z., In trust 

for the said C. D., her executors, administrators, and assigns, 
until the said intended marriage between her and the said 
A. B. shall be solemnized and from and after the solemniz- 
ation thereof: As to the Sum of h three per cent. 

Consolidated Bank Annuities, part of the said trust fimds^ and 
the interest, dividends, and annual produce thereof, In trust 
to transfer and dispose of the same respectively to such 
person or persons for such intents and purposes and in 
such manner as the said C. D* shall from time to time, 
notwithstanding her coverture, by any deed or writing under 
her hand and seal direct or appoint ; And in de&ult of 
and until such direction or appointment, and so far as any 
such direction or appointment shall not extend. In trust, 
during the joint lives of the said A. B. and C. D., to pay the 
dividends and annual produce of the said sum of L three 
per cent. Consolidated Bank Annuities, to such persons and for 
such purposes only, as notwithstanding her coverture, the 
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said C. D. shall by any writing under her hand appoint, and 
in defatdt of and until such last mentioned appointment, and 
so &r as any such appointment shall not extend into the pro- 
per hands of her the said C. D., for her separate use {a) in the 
nature of pin money, and so as that the same shall not be 
liable to the debts, control, or engagements of the said A. B. ; 
and after the decease of such one of them the said A. B. and 
C. D. as shall first depart this life, the said trustees, their ex- 
ecutors, administrators, and assigns shall stand possessed of 
and interested in the said sum of 7 . three per cent Con- 
solidated Bank Annuities (in case the said C. D. shall survive Ifwifemmves, 
the said A. B.)* In trust for her the said C. D. so surviving f^md for her. 
the said A. B., her executors, administrators, and assigns: 
But in case the said A. B. shall survive the said C. D., In if husband sor- 
TRUST for such person or persons, for such intents and pur- ^^-^ appoint 
poses, and subject to such powers, provisoes, and declarations °>^^ 
as the said C. D. (dying in the lifetime of the said A. B.) 
shall, notwithstanding her coverture by her last will and tes- 
tament in writing, or any codicil or codicils thereto to be 
signed by her in the manner by law required for the time 
being for making wills valid, direct or appoint, give or be- 
queath the same : And in default of such direction or appoint- In de&ult for 
ment, gift or bequest, and so far as any such direction or J^"°"^<^ 
appointment, gift or bequest shall not extend. In trust for 
the person or persons living at the decease of the said C. D., 
who, under the statutes for the distribution of the personal 
estate of intestates, would be entitled to the personal estate of 
the said C. D., if she, having survived the said A. B., had 
died intestate, and to be divided between such persons, if 
more than one, in the shares in which such personal estate 
would be distributable by virtue of the said statutes of distri- 
butions : And it is hereby agreed and declared, that the Ai to the 
said E. F. and G. li, and the survivor of them, and the ex- ^j^'^'^'' 
ecutors and administrators of such survivor, shall stand pos- 
sessed of and interested in the sum of /., residue of the 

said trust funds, and the interest, dividends, and annual pro- 
duce thereof, upon the trusts, and with, under, and subject to 
the powers, provisoes, agreements, and declarations hereinafter 

-'■- -■  -1. - __ 

(a) See the law as it now stands upon Separate Uie^ p. 254. 

VOL. IV. R 
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expressed and contained^ of and concerning the same : (that 
is to say) upon trust, that they, the said trustees and the 
survivors and survivor of them, and the executors, adminis- 
trators and assigns of such survivor shall and do either con- 
tinue the said stocks or funds in their actual state of invest- 
ment, or from time to time alter, vary, and transpose the 
same for, into, or upon any of the parliamentary stocks or 
funds of Great Britain, or government or real securities in 
England, in their or his names or name: Provided that 
every such alteration, variation, and transposition shall, 
during the joint lives of the said A. B. and C. D« be made 
with the consent in writing of both of them, and after the 
decease of such one of them as shall first depart this life, 
shall, during the lifetime of the survivor of them, be made with 
his or her consent in writing, and after the decease of such sur- 
vivor, at the discretion and of the sole authority of the trustees 
or trustee for the time being of these presents; and the said 
£. F. and G. H., and the survivor of them, and the execu- 
tors, administrators, and assigns of such survivor shall pay 
the interest, dividends, and annual produce of the said last 
mentioned trust monies, stocks, funds, and securities imto 
the said A. B. or his assigns during his life, or permit him 
and them to receive the same for his and their proper use and 
benefit, and, after the decease of the said A. B,, shall pay the 
interest, dividends, and annual produce of the same last men- 
tioned trust monies, stocks, funds, and securities imto the 
said C. D, or her assigns during her life, or permit her or 
them to receive the same for her and their own use and 
benefit ; and after the decease of the survivor of them, the said 
A, B. and C. D., the said trustees and survivor of them, and 
the executors, administrators, or assigns of such survivor 
shall stand and be possessed of and interested in the same 
last mentioned trust monies, stocks, funds, and securities, 
IN TRUST for all and every, or such one or more exclusively 
of the other or others of the child or children of the said 
A. B. by the said C. D., and to be an interest or interests 
vested in, and to be paid, transferred, or assigned to such 
child or children respectively, on or at such age, day, or time, 
or respective ages, days, or times, and to be divided between 
or among them or any of them in such shares, with such 
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limitations^ substitutions, or charges in favour of them or any 
of them, with such provisions for their or any of their main- 
tenance or advanoement, subject to such conditions, under 
such restrictions, and generally in such manner, for their or 
any of their benefit as the said A, B. and C. D. shall from 
time to time or at any one time, by any deed or writing, with 
or without power of revocation and new appointment, to be 
sealed and delivered by them in the presence of and attested 
by one or more than one witness, direct or appoint, and in 
default of such direction or appointment, and so far as any 
such direction or appointment shall not extend, then, as the 
survivor of them, the said A. B. and C. D., by any deed or in default, as 
writine, so sealed, delivered, and attested as last aforesaid, or '""^^o' *^«11 

. . . . appoint. 

by his or her last will and testament in writing, or any codicil 

or codicils thereto, to be signed by him or her in the manner 

by law for the time being required for making wills valid, 

shall from time to time or at any time direct or appoint; and 

in default of such last mentioned direction or appointment, in default of 

and so far as any such direction or appointment shall not *PP^*'*'"^''*» 

extend, if there shall be but one such child; in trust for if but one 

such one child, his or her executors, administrators, or child, trust for 

that child. 

assigns, and to be an interest vested in such only child, 
being a son at his age of twenty-one years, or being a Period of vest- 
daughter at her age of twenty-one years, or on the day of her ^^' 
marriage which shall first happen, and to be paid, transferred, 
or assigned to him or her on or at the same age, day, or 
time, if the same shall happen after the decease of the said 
A. B. and C. D., but if the same shall happen in the lifetime 
of them or either of them, then immediately after the decease 
of the survivor of them : And if there shall be two or more if more than 
such children, then and in default of such direction or appoint^ one child, 
ment as aforesaid, the said last mentioned trust monies, amongst them, 
stocks, funds, and securities shall be paid, transferred, or as- 
signed to, between, or among such two or more children in 
equal shares and proportions, the share or shares of such of shares to vest. 
them as shall be a son or sons to be an interest or interests 
vested in him or them respectively, at his or their age or 
respective ages of twenty-one years ; and the share or shares 
of such of them as shall be a daughter or daughters, to be an 
interest or interests vested in her or them respectively, at her 
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or their age or respective ages of twenty-one years, or day or 
respective days of marriage which shall first happen, and to 
be paid, transferred, and assigned to him, her, or them respec- 
tively, or at the same ages, days, or times respectively, if the 
same respectively shall happen after the decease of the said 
A. B. and C. D., but if the same shall happen in the lifetime 
of them or either of them, then immediately after the decease 
of the survivor of them : (a) Provided always and it is 



(a) A trader maldng a settlement of his own property before marriage, 
80 that, in the event of his becoming bankrupt, it shall not go to his ere-- 
ditors, such a settlement is void as being a fraud upon ^e bankrupt 
laws. When, however, the husband receives a fortune with his wife 
which was not settled, she will be entitled to an equivalent from the 
settled fund, or her fortune must be restored to her before the assignees 
will be permitted to estabUsh their claim. And where the disponer's 
property is settled so as to revest in her, in the event of her husband 
becoming bankrupt, such a settlement is good, for " cujus est dare, efue 
est disponere." This doctrine underwent considerable discussion in Let- 
ter V. Garland, 5 Sim. 205. A settlement had been made before the 
marriage of Miss Garland with Mr. Spurrier, by which marriage the 
husband became entitled to 1000/. when his wife should attain twenty- 
one ; and her father had paid 4000/. to the husband, who, in consi- 
deration of the marriage, and in order to make a provision for his 
intended wife and the issue of the marriage, transferred SS,333U 
6s, 8d. reduced annuities, the trust of which, after the marriage^ was 
declared by the settlement to be to pay the dividends to Mr. Spurrier 
for his life, or until, by, or in consequence of, any unforeseen misfortunes 
in trade or otherwisCf it should happen that he should become a bank- 
rupt or insolvent, and, after the death of Mr. Spurrier, or from and 
after his bankruptcy or insolvency, if such misfortune should happen, 
THEN to apply the interest of the trust-fund for the benefit of the wife 
during her life, and, in particular, during the remainder of the joint 
lives of the husband and wife, to pay the interest and dividends to the 
separate use of the wife. A provision .for the issue of the marriage 
then follows, and a proviso empowering the trustees, after the death of 
Mr. Spurrier^ or from and after his becoming a bankrupt or insolvent, 
and after the death of Mrs. Spurrier, to apply the whole, or such parts 
as the trustees should think fit, of the dividends of the expectant 
portions of the children, for their maintenance and education. And if 
there should be no child of the marriage, then the trustees were to 
stand possessed of the trust-fund, in trust for the survivor of Mr. Spur^ 
rier and his wife ; but in case she should die in his lifetime, and, at 
her decease, or after that events there shaU be such failure of issue 
of the intended marriage as thereinafter mentioned, then, if at the 
time of such failure of issue, Mr. Spurrier should be, or should have 
been a bankrupt or insolvent, fifteen sixty-sixth parts of the trust 
fund shall belong to, and be in trust for the next of kin in blood of 
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hereby agreed and declared between and by the parties to 
these presents, that no child taking any part of the said trust 



the wife^ at the time of her death. Mr. Spurrier did become a bank- 
rupt^ and a bill was filed by the trustees of the settlement to have the 
rights of the parties declared. 

The Vice-Changellob said, — '^ A variety of cases^ beginning with 
the case of Lockyer t. Savage, which was decided about 100 years ago, 
have established that^ though there cannot be a settlement of the hus- 
band's own estates so as to make his life interest cease in the event of 
his becoming a bankrupt^ in order that the benefit of the estate might 
be given to the wife or children of the marriage^ yet the wife's estate 
may be so settled. That I take to be the clear rule : and it would be 
useless to travel through a vast number of cases by which that rule has 
been estabUshed, all of which may be found on referring to any of the 
late cases on the subject. 

** In this case, if, instead of expressing the mode of dealing with the 
wife's property and the husband's in the way in which we find it stated 
in this marriage settlement, it had been stated that it had been agreed 
that the wife's fortune should be vested in the purchase of a certain 
quantity of 3 per cent, reduced annuities ; and that the husband should, 
with his own funds, purchase so much of the 3 per cent, annuities, as 
that the income of the whole would yield 1000/. a year, and that when 
the fund should be settled in the way in which the whole of this fund 
is settled, nothing could be more plain than that, with respect to the 
wife's portion of the fund, that is, the fund purchased by the investment 
of her money, the settlement would be entirely good ; and that, with 
respect to the husband's portion, the settlement would fail so far as it 
professed, in the event of his bankruptcy, to take away the benefit of 
his estate from his creditors, and to give it to his wife or children. 

<< I apprehend that the parties to the settlement in this case, must have 
agreed that fifteen sixty-sixths of the trust fund should, in certain events, 
belong to the next of kin to the wife, because they had calculated that, 
at the then price of stocks, the 5000/., the amount of the wife's fortune, 
would have purchased 75751. three per cent, reduced annuities, which 
is the amount of fifteen sixty-sixth parts of the whole fund. And 
though the parties to the settlement have not expressed that the pro- 
vision in question was made on the calculation which I have su^;e8ted, 
I think that 1 am warranted in considering it to have been so made, 
by the course of proceeding which was adopted in the case of Higginaon 
V. KeUy^ which was before Lord Chancellor Manners. In that case 
a person being in trade had, in consideration of 10002., his wife's 
fortune, conveyed a leasehold house to trustees, for his own use until 
his death or bankruptcy, then, in either event, if his wife were alive, 
to raise 1000/. for her separate use. Lord Manners says, ' The rule 
of law, as stated by the counsel for tlie plaintifis, that a trader cannot, 
on his marriage, settle his property in such a manner that, in the event 
of his bankruptcy, his wife shall be entitled to a provision out of it, in 
prejudice to his creditors, is perfectly correct ; and if they could have 
satisfied me that such was the case before the court, I should have no 
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monies, stocks, funds, and securities, under ot by virtue of 
any direction or appointment to be made by the said A. B. 
and C. D. or the survivor of them, in pursuance of the powers 
or authorities hereinbefore contained, shall be entitled to any 
share of the unappointed part of the said trust monies, stocks, 
funds, and securities, without bringing his or her appointed 
share into hotchpot, and accounting for the same accordingly : 
Provided also, and it is hereby agreed and declared between 
and by the parties to these presents, that if there shall be 
more than one child for whom portions are intended to be 
hereby provided as aforesaid, and any one or more of them 



hesitation in granting the injunction. But though the property in this 
case^ strictly speaking, is the husband's^ yet it^ in reality^ is the fortune 
of the wife^ intended as a provision for her and her child^en^ in case of 
the bankruptcy of her husband.' His Lordship then says^ ' The satne 
question came before me in the matter of Stanfbrd, a bankrupt : the 
case was, in circumstances, nearly the same as the present. I had 
some doubts^ and finding the question had never been the subject of 
decision^ I had a communication with Lord Eldon and Lord R&iesdak 
upon it. I stated to them that it appeared that the intention^ on the 
executing the settlement^ was that the fortune of the wifb should be a 
provision for her, but^ through mistake, it was made to appear the 
property of the husband ; and I submitted to them whether they were 
of opinion that I could so far correct the deed of settlement to meet the 
intention of the parties, as to be a valid settlement. Both the learned 
Lords were of opinion that the settlement must be considered ba made 
of the fortune of the wife of the bankrupt, and that she^ by meatis of 
her trustees, is at liberty to proceed at law to recover the houfie for the 
purposes of the settlement/ Now, I do not amend the settlement, but 
I am, I tliink, warranted, by the general tenor and substance of it, to 
declare that this settlement is to be considered precisely in the same 
manner as if the amount of the wife's fortune was 5000/. (for it is not 
worth wliile to make any distinction between the payment In ptasenti 
of 4000/., and the payment of 1000/. when the wife attained the age 
of twenty-one) ; and as if the 5000/. had been invested in the purchase 
of three per cent, reduced annuities, and then a settlement made of the 
whole fund. 

" If the parties wish to have that matter more rigidly inquired into, 
in order to ascertain precisely what proportion of the reduced anntlitles 
might have been purchased with the 5000/., I will refer it to the 
Master to make the inquiry ; but they may perhaps be content With 
having it declared, that the fifteen sixty-sixths are to be considered as 
that portion of the trust fund Which was purchased With the wife's 
property, and that, as to so much of that fund, the lirhitation over iii 
the event of the bankruptcy or insolvency of the husband is good j btit 
that, as to the remainder, it is invalid." 
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being a son or sond shall depart this life tinder the age of 
twenty-otie years, or being a daughter or daughters shall de- 
part this life under that age without being or having been 
married, then in ease no such division or appointment as 
aforesaid shall be made by the said A. B« and C. D. or the 
survivor of them to the contrary, the original and surviving 
and accruing share and shares of each such son so dying 
under the age of twenty-one years, and of each such daughter 
so dying under that age and unmarried, or so much thereof 
as shall not have been raised and paid or applied for the pre- 
ferment or advancement in the world of any such son or sons in 
pursuance of the power or authority hereinafter for that put- 
pose contained, shall go, accrue, and belong to the survivors 
or survivor, and others or other of such children, and (so far 
or as near as circumstances will admit) shall vest in and be 
paid to him, her, or them (if more than one) in equal parts, 
shares or proportions, at such and the same time or times, and 
in such and the same manner as is hereinbefore declated of 
and concerning his, her, or their original share or shares of 
or in the said trust monies, stock, funds, and securities : Pro- Advancement 
viDED ALSO and it is hereby agreed and declared between ^^^^ ^^^ ■®°** 
and by the parties to these presents, that it shall and may be 
lawful to and for the said E. F. and G. H., and the survivor 
of them^ and the executors, administrators, and assigns of 
such survivor, at any time or times after the decease of the 
said A« B. and C. D. or in their lifetime, or the lifetime of 
the survivor of them, if they, he, or she shall so direct by 
any writing or writings under their, his, or her hands or 
hand, to levy and raise, and to pay and apply for or towards 
the preferment, advancement, or benefit of any son or sons 
of the said A. B. by the said C. D. any part hot exceeding 
one-third of the then vested or then presumptive portion or 
portions of such son or sons under the trusts aforesaid ; and 
after the decease of the survivor of them, the said A. B. and 
C« D. to pay and apply for or towards the maintenance or Maintenance 
education of any child or children of the said A. B. by the claute §ot ofail. 
said C. D., whose portion or portions shall not be vested, al- 
low any part of the interest, dividends, and annual produce 
of such portion or portions : And it is hereby further agreed 
and declared between and by the said parties to these pre- 
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sents, that if there shall not be any child of the said A. B. 
by the said C. D., who shall acquire a vested interest in the 
trust monies, stocks, funds, and securities hereby settled upon 
such children as aforesaid, the said trustees and survivor of 
them, his executors, administrators, and assigns shall stand 
possessed of the said last mentioned trust monies, stocks, 
funds, and securities, upon the trusts hereinafter mentioned, 
(that is to say) in case the said C. D. shall survive the said 
A. B., IN TRUST for the said C. D. as surviving the said 
A. B., her executors, administrators and assigns ; but in case 
the said A. B. shall survive the said C. D., in trust to levy 
and raise out of the said last mentioned trust monies, stocks, 
funds, and securities, the sum of L of lawful current 

money of England, and to pay the same to the said A. B., 
his executors, administrators, and assigns; and to pay, trans- 
fer, and assign the surplus which shall remain of the said 
trust monies, stocks, funds, and securities, after raising the 
said sum of L unto such person or persons, upon and for 

such tnists, intents, and purposes, and subject to such powers, 
provisoes, and declarations, as the said C. D., dying in the life- 
time of the said A. B., by her last will and testament in 
writing, or any codicil or codicils in writing thereto, to be 
signed by her in the manner by law for the time being re- 
quired to make wills valid, shall direct or appoint, give or 
bequeath the same: And in default of such direction, appoint- 
ment, gift, or bequest, and so far as any such direction or 
appointment, gift or bequest, shall not extend unto the person 
or persons who under the statutes for the distribution of the 
personal estate of intestates would be entitled to the personal 
estate of the said C. D. if she had died unmarried and intes- 
tate, and to be divided between such persons, if more than 
one, in the shares in which such personal estates would be 
distributable by virtue of the said statutes : Provided al- 
ways and it is hereby further agreed and declared, that it 
shall be lawful to and for the said E. F. and G. H. and the 
survivor of them, and the executors, administrators, and as- 
signs of such survivor, at the request in writing of the said 
A. B. and C. D. during their joint lives, and after the de- 
cease of either of them, at the request in writing of the sur- 
vivor of them during his or her life, to call in or convert into 
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money all or any part of the trust monies, stocks, funds, 
and securities, hereinbefore mentioned (except the aforesaid 
'/* three per cent, consolidated annuities), and to invest the 
same in the purchase of any messuages, lands, or hereditaments 
to be situate in England or Wales or in both, and which shall 
be of the tenure of freehold or copyhold of inheritance, or held 
for any term or number of years, of which not fewer than seventy 
years shall be to come and unexpired at the time of such pur- 
chase ; and the messuages and other hereditaments so to be 
purchased shall be conveyed or assigned unto and to the use 
of the said E. F. and G. H., their heirs, executors, administra- 
tors, and assigns, according to the tenure of the same pre- 
mises : And they, the said trustees and the survivor of them, 
and the heirs, executors, administrators, and assigns of 
such survivor, shall, with the consent in writing of the said 
A.. B. and C. D. during their joint lives, and after the decease 
of either of them, with the consent in writing of the survivor 
during his or her life, and, after the decease of such survivor, 
at the discretion of the said trustees or trustee, resell the said 
messuages, lands, or hereditaments, by public auction or pri- 
vate contract, and in one estate or separate parcels, and for 
such price or prices as they or he shall deem reasonable, 
with liberty to purchase in the same at any such public auc- 
tion, without liability for the loss of any which shall be in- 
curred thereby : And the said trustees, their heirs, executors, 
administrators, and assigns shall stand and be possessed of 
and interested in the money arising by or from such a sale 
or sales upon the trusts which would then be subsisting, or 
capable of taking effect in the said trust monies, stocks, funds, Tnuts. 
and securities, if the same had not been called in and con- 
verted into money, and invested in the purchases hereinbe^ 
fore mentioned : And the hereditaments so to be purchased 
shall in the meantime be considered as personal estate, and Peraonal 
the rents, issues, and profits thereof shall be paid to the ******* 
persons and in the manner in which the interest, dividends, 
and annual proceeds of the said trust monies, stocks, funds, 
and securities would have been applicable if no conversion 
of the same into real estate had taken place ; and that until 
the resale of the said hereditaments and premises, it shall be 
lawful for the said A. B. during his life, and after his decease 
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testatum. 

Husband's 
covenant. 



Within to 

transfer stock 
to trustees as 
will produce 
— i. per an- 
num. 



To pay to the 
Widow's Funds 
his annual 
subscription. 



In default, 
trustees to pay 
the subscrip- 
tion from divi- 
dends of his 
life estate. 



td and for the said C. D. (if she shall surrive him) during 
her life, and after her decease, for the said E. F. and G. H. 
and the survivor of them, and the executors, administrators, 
and assigns of such survivor, by deed legally executed, to 
demise the hereditaments which shall have been so pur- 
chased, or any part of the same, for any term of years 
not exceeding twenty-one years in possession^ for the best 
rents that can be obtained, without taking any fine or pre- 
mium for the granting such leases^ and upon such terms, 
stipulations, and agreements as he, she, or they shall think 
reasonable: And this Indenture al^o witnesseth, that 
for carrying into effect the hereinbefore recited agreement 
on the part of the said A. B., he, the said A. B., dotli hereby 
for himself, his heirs, executors, and administrators, covenant, 
promise, and agree with and to the said K F. and G* H., 
their executors, administrators, and assigns in manner fol- 
lowing (that is to say)» that in case the said intended 
marriage between him and the said C. D. shall take effect, 
he, the said A. B«, his heirs, executors, or administrators, 
shall and will, within six calendar months next after the — — * 

day of , transfer or cause to be transferred into the 

names or name of the said £. F, and G. H., or other of the 
trustees or trustee for the time being under these presents, 
such a sum in the public stock or funds of Great Britain as 
shall at the time of such transfer yield a net annual income 

of /. of lawful current money of England : And also 

that he, the said A. B., shall and will from time to time, 
during the joint lives of himself and the said C. D«, pay 
to the respective funds for the widows of officers of the 
Royal Engineers and the Royal Artillery the respective 
annual sums payable by him, so as to entitle the said C« D* 
(in case she shall survive him) to a pension as his widow from 
each of the said ftuids ; and that in case he, the said At B.5 
shall at any time or times refuse or neglect to make such 
annual payments, it shall be lawful for the trustees or trus- 
tee for the time being, with and out of the dividends, in- 
terest^ and annual produce of the several trust monies, stocks, 
funds, and securities hereinbefore mentioned (except the said 
fc— — Z. three per cent consolidated annuities), to pay the said 
annual sums, or such of them, or so much thereof) as the said 
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A. B. BhaU liavc neglected or refused to pay : And further, if wife dc 
that if from any cause whatsoever the said C. D. shall (in case P"^^ <^v^- 

•^ ^ ^ ^ sion, repre- 

she shall survive the said A. B.) be deprived of a provision sentatives of 
as his widow, from the fund for the widows of officers in Her ^J^ke^f irood. 
Majesty's army, or the said funds for the widows of officers 
in the Royal Engineers and Royal Artillery or either of 
them, the heirs, executors, or administrators of him the said 
A. B. shall and will yearly, during the widowhood of the 
said C. D., pay or cause to be paid to her the said C. D. such a 
sum or sums as shall be equal in amount to the pension or pen- 
sions of which she shall be so deprived: And it is hereby agreed Trusts of in- 
and declared, that the trustees or trustee into whose names or ^™by hu^ 
name the stock or funds hereby covenanted to be transferred by i^md* 
the said A. B. as aforesaid shall be transferred, shall stand 
possessed of, and interested in the same, in trust, either to con- To continue or 
tinue the same in their actual state of investment, and to alter, ''^ '"™*' 
vary, and transpose the same for or into any other stocks or 
funds of a like nature, but so that such alteration, variation, 
and transposition be made with the consent in writing of 
both of them, the said A. B. and C. D., during their joint 
lives, and in case the said C. D. shall survive the said A. B., 
with her consent in writing, during her life, and in trust 
during the joint lives of the said A. B. and C. D., to pay the DiWdendsto 
dividends and annual produce of the said last mentioned ^^ ^ 
stocks and funds to the said A. B. or his assigns, for his 
and their own use; and in case the said C. D. shall survive after his death 
the said A. B., IN TRUST, from and immediately after the ^ ""^^^ ^"^ "^** 
decease of the said A. B., to pay the dividends and annual 
produce of the said stocks and funds to the said C. D, or 
her assigns, during her life, for her and their own use : And Ultimate trust 
it is hereby agreed and declared, that subject as herein- ^he hulb^d!"' 
before is mentioned, the said trustees or trustee shall stand 
possessed of and interested in the said last mentioned stocks 
and funds in trust for the said A. B. his executors, adiliin<>> 
istrators, and assigns: And it is hereby also agreed and Provision fbr 
declared, that the provision hereby made for the said C. D., ^^^ ^^ °^ 
and the pensions to which she will be entitled in case she 
shall survive the said A. B., shall be received by her for her 
jointure, and in lieti, bar, and satisfaction of the dower and 
thirds at common law, or by ciistom, or otherwise^ which 
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she might otherwise claim or demand in or out of all or any 

lands, tenements, or hereditaments, of which the said A. B. 

shall, during the said intended coverture, he seized for any 

Trustees' re- estate of inheritance : And it is hereby further agreed and 

dScSirgfc^*^**"* declared, that it shall be lawful for the said trustees or 

trustee for the time being under these presents, to sign and 
give any receipts in writing for any sums of money payable 
to them under the trusts hereinbefore expressed and con- 
tained ; and the same shall effectually discharge the persons 
paying such sums of money from all obligation of seeing to 
the application, and all liability for the misapplication or non- 
application thereof. (Add Power to appoint new Trustees (xnd 
Trustees^ Indemnities^ as in pp. 229 — 233.) 



IV. 

Marriage Settlement. — Stock belonging to the father 
of intended wife transferred to trustees. Dividends to 
separate use of wife during joint lives. If wife survives, 
then to husband for life. Stock ultimately for issue of the 
marriage as husband and wife shall appoint, or in default 
equally among them. Directing clause for vesting portions. 
Maintenance clause. Provisionfor issue of any child dying. 
Ultimate destination of trust monies in default of issue. 
Power of sale and reinvestment. To vary securities. 

Parties. THIS INDENTURE, made the day of , between 

G. B. \^ father of intended wife'], of , of the first part ; 

Anne B., of the same place, spmster, daughter of the said 
G. B., of the second part ; R. T. lintended husband], of — — 

of the third part ; A. B., of , and C. D. of Itrus- 

tees], of the fourth part : Whereas a marriage hath been 
agreed upon and is intended to be shortly held and solemnized 
between the said R. T. and Anne B. : And whereas the 

said G. B. is possessed of the sum of 1, three per cent. 

consolidated bank annuities, and in order to make or secure 
some provision for the support and maintenance of the said 
Anne B. during her life, if the said marriage shall take 
effect and she should survive the said R. T. her intended 
husband, and abo for the children of such marriage (if there 



Recital, 
intended mar- 
riage. 

Proyision for 
wife made by 
her fiither 
of stock, 
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should happen to be any)} and for other the purposes herein- 
after mentioned, it was upon the treaty for the said mar- 
riage agreed, that the said bank annuities should be trans- 
ferred unto and vested in the said A. B. and C. D. upon the 
several trusts and to and for the several intents and purposes 
hereinafter expressed and declared of and concerning the 
same : (a) And in pursuance of the said agreement the said transferred 
G.B. HATH, with the consent of the said R.T., testified by his ^ 
executing these presents, accordingly transferred the said sum 
of L three per cent* consolidated bank annuities, unto the 
said A. B. and C. D., and the same is now standing in their 
joint names in the books of the governor and company of the 
Bank of England : Now this Indenture witnesseth, that Testatum, 
in consideration of the said intended marriage, and in order 
to declare the trusts of the said bank annuities, and the divi- 
dends, interest, and produce thereof, it is hereby agreed 
and declared by and between all and every the said parties 
to these presents, and the said A. B. and C. D. at the re- 
quest and by the direction and appointment as well of the Dedaratioii 
said R. T. as of the said Anne B. (testified by their severally ^ *"***• 
sealing and delivering these presents), do, and each of them 
doth hereby agree and declare^ that they the said A. B. 
and C. D., and the survivor of them, his executors and admi- 
nistrators, shall and will from henceforth stand and be pos- 
sessed of and interested in the said sum of h 3/. per 

cent, consolidated bank annuities, so transferred by the said 
G. B., and now standing in the names of them the said A. 
B. and C. D. as aforesaid, and the interest, dividends, and 
proceeds now due, and from henceforth to grow or become 
due for or in respect of the same, upon the several Trusts, Trusts, 
and to and for the several intents and purposes, and sub- 
ject to, with, and under the several powers, provisoes, and 
declarations hereinafter expressed of and concerning the same : 
(that is to say,) In trust for the said G. B., his executors. For wife's 
administrators, and assigns, until the said intended marriage ^^^^^t *>11 """- 
shall be had and solemnized, and from and immediately after 
the solemnization thereof: Then upon trust that they the 
said A. B. and C. D., and the survivor of them, his executors 

(a) See note, p. 244. 
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during joint 
lives of husband 
and wife, to pay 
dividends to ap- 
pointment of 
wife. 



In defiiult of 
her appoint- 
ment, 



to wife for her 
separate use. 



and administratorsy shall and do, from time to time during 
the joint lives of the said R. T, and Anne B. his intended 
wife, pay, apply, and dispose of the interest, dividends, and 
annual proceed of the said sum of /, QL per cent, conso- 
lidated bank annuities, when and as the same shall from 
time to time, become payable and be received unto such per- 
son and persons, and for such intents and purposes onlyas the 
said Anne B, shall, from time to time during such joint lives 
as aforesaid, by any writing or writings to be signed with her 
band (notwithstanding her coverture), direct or appoint; Anu 
for want of such direction and appointment, and in the mean 
time and from time to time until such direction or appoint- 
ment shall be made, do and shall pay the said interest, 
dividends, and proceed, or so much thereof whereof or conr 
eerning which the said Anne B. shall or may from time to 
time happen not to make any such direction or appointment, 
into the proper hands of the said Anne B. to and for her sole 
and separate use (a) and benefit, exclusive of the said R. T. 
her intended husband, who is not to intermeddle therewith, nor 
is the same or any part thereof to be in any wise liable to his 
control, debts, or engagements, but the receipts and dis- 
charges of her the said Anne B., or of such person or persons 
as she shall from time to time direct or appoint to receive all 
or any part of the interest, dividends, or annual proceed, shall 
be good and effectual releases and discharges for all such sum 
or sums of money as in such receipts and discharges shall be 
acknowledged or expressed to be received : And in case the 



Hatdinton 

V. 

GiU. 



(a) A woman may create a trust for her separate use before mar- 
riage with the concurrence of her husband^ but without such ooncarrence 
it is fraudulent^ and will be set aside. See Ball v. Montgomery, % Ves. j. 
194., Strathmore y.Powes, 2 Bro. C.C. 345., 1 Ves. j. 22. Lord Mans. 
FIELD, C. J., in Haselinton v. Gill, cited in Jarman v. WooUoUm, S Term 
Rep. 61 8., said, ''By the common law the wife can have no property 
during the coyerture, but all her estate is vested in the husband. Bat 
courts of equity have for ages past thought the rules of the common law 
too hard, and have thought it right to protect the property of the wife 
from the extravagance of the husband in cases dear of fraud. This is 
done by the intervention of trustees ; and thus far the wife is to all 
intents and purposes a single woman. And wherever the trust can be 
supported in equity, this court will consider the trustee entitled at law.'' 
Fraud infects every transaction, but more especially between such near 
relations as man and wife. Therefore it is that a. conveyance after 
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8»id Anne B. shall happen to depart this life in the lifetime if husband sur- 
of the said R* T«9 her intended husband ; Then upon Fua- ^^^^ 



marriage is totally Toid m against creditors^ for then there is no con. 
sideration. 

The doctrine of Separate Use had been for some time the cause TtMm 
of considerable excitement until it was recently settled by the Lord ^* 

ChancbioiOB in the appeal case of JhiUett v. Armstrong* The judg. Armstrong. 
mept in that case affirmed the decision of the Masteb of the RollSj 
and established a rule which the practitioner should make himself well 
acquainted with. The only satisfactory report of the judgment of the 
Masteb of the Rolls in that case is in the Legal Guide^ vol. ill. 
pp. SIO. 225. 241. 257. His Honour observed^ — ''In this case the 
plaintiff claiming to be entitled to two annuities granted to him by the 
defendant^ William Armstrong and Mary Augusta his wife^ by his 
bill prays that an account may be taken of what is due to him for the 
arrears of his annuities, and the same and the future payments thereof 
may be paid to him out of the rents and profits of the freehold, lease- 
hold, and copyhold estates, comprehended in certain indentures, dated 
the l6th of March and 22d of September, 1832 ; or, if necessary, that 
there may be a due execution of the trusts and powers of those inden- 
tures for the sale or mortgage of the said estates. The hill also prays 
for an inquiry respecting an annuity alleged to have been granted by 
Armstrong and his wife to one J. Izod, and that such annuity may 
either be declared invalid, or if a valid incumbrance on the estates, that 
an account may be taken of what is due in respect thereof and for 
further relief. 

'' The case is, that N. Bradford by his will, dated the 27th of March, 
1820, gave to his daughter, A. Bradford, and the defendant, William 
Gates, all his freehold, leasehold, and copyhold estates, and all his 
residuary personal estate, in trust for his wife, A. Bradford, for her 
life, and after her death upon trust ; and he gave the particular property 
therein for that purpose described to his daughter, Ann Bradford, and 
after the death of bis wife on trust ; and he gave unto and equally be- 
tween his daughter, A. Bradford, and his grand-daughters, G. Pierpoint 
and M. Tilt, a copyhold messuage and appurtenances in the possession 
of one Collier, to hold unto and equally between his daughter, A. Brad- 
ford, and his grand-daughters, Greorgiana and M. Tilt, during their 
joint and several lives as tenants in common, so and in such manner 
that neither of my said daughter and grand-daughters may anticipate, 
charge, sell, assign, or dispose of their several and respective lives or 
life estates or estate so devised to them, of or in the aforesaid copyhold 
premises, and the rents and produce thereof, and so and in such manner 
that neither any husband or husbands of my said daughter or grand- 
daughters may have or acquire any right of or in, or control over the 
life estates or interests of my said daughter and grand-daughters re- 
spectively, nor shall the same be liable to the debts, contracts, for- 
feiture, oy engagemeuts of any such husband : and I declare and direct 
that the receipt or receipts of my said daughter, Ann Bradford, and my 
gri^ulpdaughters, G. Pierpoint and JVI. Tilt shall, from time to time, be 
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TH£R TRUST that they the said A. B. and C. D., and the 
survivor of diem, his executors or administrators, do and 



good and effectual discharge and discharges for the money therein 
expressed to he received ; and after the decease of the siuriyor of his 
daughter and grand-daughters^ he gave over the property so devised to 
them for life^ and after devising a moiety of a copyhold tenement on 
the east side of East-street in Brighton^ he gave^ after the death of his 
wife> unto his grand-daughters the other moiety^ and also the entirety 
of a certain leasehold premises^ in his will particularly described^ to 
hold to Mary Tilt for her life^ with remainder to her children^ and he 
gave the residue of his personal estate unto and equally between his 
daughter^ A. Bradford^ Wm. Gates^ G. Pierpoint^ and M. Tilt^ as 
tenants in common ; and he declared ' that all or any of the bequests 
and devises hereinbefore made by me to my grand-daughters, G. Pier- 
point and M. Tilt^ not hereinbefore bequeathed and devised to them^ 
exclusive of any husband^ are so given and devised to them^ my said 
grand-daughters^ free^ clear^ and exonerated from, and not subject to 
any husband's rights control^ interference^ debts^ contracts^ and en- 
gagements^ and which said several and respective bequests and devises 
so given and bequeathed to them by me as aforesaid are to be taken 
and received by them respectively as if they were sole and unmarried^ 
and so held and enjoyed by them^ my said grand-daughters respectively^ 
and that their several and respective receipts or receipt^ for any sum or 
sums of money^ shall be good and effectual discharge and discharges.' 
And he appointed his daughter and William Gates executor and execu- 
trix of his wilL The testator died in October, 1820, leaving his wife, 
A. Bradford, and his daughter, M. A. Tilt, in the will called M. Tilt, 
and now the defendant, M. A. Armstrong, surviving now, the whole of 
this property, became vested in his wife for life, subject to that life 
interest. The testator gave a portion of it to his grand-daughter, 
Mary Augusta, for her Ufe, for her separate use, and he intended that 
the interest he gave to her in a copyhold messuage or premises, con- 
stituting part of his property, should be vested in her wiUiout power of 
anticipation. 

<' When the testator died, the grand-daughter, Mary Augusta, was 
unmarried ; and it has been argued, as she was not married at the time 
of the testator s death, when the gift became vested in her, the limita- 
tion to her separate use is not effectual ; and secondly, if that limitation 
can be sustained, the restraint on its forbidding her to dispose of it in 
anticipation is void, because it is not accompanied by a gift over, in the 
event of an attempt to alienate. 

'' On the 25th of August, 1826, Ann Bradford, the daughter of the 
testator, made her will, and thereby, among other things, and sulject 
to her mother's life estate, she devised to her trustees, N. Bradford and 
N. M. Bradford, a certain messuage in Church-street, Brighton, ^ upon 
trust, that they, my said trustees, or the survivor of them, or his heirs, 
do and shall receive and take the rents, issues, and profits thereof, and 
pay the same unto my niece, M. A. Tilt, for and during the term of 
her natural life, so and in such manner as the said M. A. Tilt shall not 
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shall, from and after such the decease of her the said Anne dividends to him 
B.9 pay, apply, and dispose of the interest, dividends, and 



Bell or dispose of her life interest therein^ or any part thereof^ nor raise 
or borrow money thereon by anticipation, mor^age^ or otherwise^ and 
so and in such manner that the said rents, issues^ and profits thereof 
shall not be subject to, but exclusive of any husband's (which the said 
M. A. Tilt shall marry) right, control, or interference ; nor shall the 
same be liable to his debts, contracts, forfeitures, or engagements : and I 
declare, that the receipt or receipts of my said niece only shall be a 
good and sufficient dischai^ and discharges to my said trustees or 
trustee for the time being of such rents and profits, or for so much 
thereof as shall be in such receipt or receipts expressed to be received, 
and that any sale or disposition raising money by mortgage or other- 
wise, of or upon my said niece's life interest, shall be from time to time 
null and void:' and after her death, the testatrix gave the same 
premises to the children of M. A. Tilt, and she appointed her trustees 
executors of her wilL After the date of this will, and in April, 1827^ 
the legatee, M. A. Tilt, married the defendant, Wm. Armstrong, and 
two days afterwards, namely, on the 25th of April, the testatrix made 
a codicil, and thereby varied one devise in her will, and in all other 
respects confirmed the same, and she died in the October following : 
M. A. Armstrong, the l^atee, being married at the death of the tes- 
tatrix, when the gift under her will became vested, it is not denied that 
the gift to her separate use might take effect ; but it is argued, the 
restraint or alienation is inoperative, because there is no gift over in the 
attempt to alienate. In July, 1880, the widow of N. Bradford, the 
first testator died, and then die gift under the two wills took effect in 
possession. In March, 18S2, Armstrong and his wife, having sold an 
annuity of 31/. 17«. to the plaintiff for SOOU, executed a conveyance 
and assignment of Mrs. Armstrong's life interest to the plaintiff to 
secure payment of the annuity, and a like deed was executed in the 
following month of September to secure to the plaintiff an annuity of 
equal amount. The annuities were paid up to some time in 1834; 
but in January, 1835, Armstrong took the benefit of the Insolvent 
Debtors' Act, and thereupon the plaintiff filed this bill to enforce pay- 
ment of the annuity. 

^' In this court, a married woman has, for more than a century past, 
been considered as capable of possessing property to her own use, inde. 
pendent of her husband ; such property is called her separate estate, 
and, in respect of it, she is considered in this court as a feme eole, 
enjoying and capable of exercising her right as such. The property 
may be acquired either by contract with the husband before the mar- 
riage, or by gift from him or any stranger, wholly independent of such 
contract, so far as his legal rights as husband may interfere. The 
court will treat him as a trustee, and property held by or for the wife 
for her separate use, if unaccompanied by any restraint, is subject to 
her power of alienation and the other incidents of property held by 
men or single women. 

" The estate for separate use, as sanctioned by courts of equity, has a 
VOL. IV. 8 
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annual proceeds of tke said Mim of /• 91. per cent. Con- 
solidated Bank Annuities when and as the same shall firoxft 



Jackson 

V. 

Hohhoute, 



peculiar existence only in the state of marriage. It operates as a pro- 
tection to a married woman against the legal powor over the wife's 
property vested in the husband. It acta in contravention and coatrol 
of the kgal rights of the husband, and, as agaiast hia legal power, is a 
sufficient protection ; but the power of alienation remaining in the wifey 
the separate estate unfettered is no protection against the moral in- 
fluence of the huaband, and many instances have occuired, and daily 
occur, in which the wife, under the influence and persuasion of tho 
husband, has been and is induced to exercise that power of alienation 
in his favour and for his benefit, and thus to defeat the protection in- 
tended for her ; but as the separate estate owes its origin and support V^ 
the Courts of Equity, it was understood that the same courts might so 
modify it as to secure the protection which was intended ; and accord- 
ingly it was intimated by Lord Thurlow^ that if a gift deady 
expressed that the separate estate should be capable of assignnkent in 
anticipation or alienation, that that intention coold be carried into 
effect; and his Lordship being of that opinion, afterwards set the 
example in a ease in which he particularly took an interest, and from 
that time, now neariy half a century ago, it has been usual to untrodnoe 
into all wills and settlements a dause giving women real and personal 
estate for their separate use, independent of their husbands, without 
power of assignment by way of antic^ation and without power of 
alienation ; and such clauses, ^ugh their operation has been considered 
to be, as undoubtedly it is, inimical and irreconcilable with the ordinary 
legal rules affecting the limitation of estates and the kgitissate incidenta 
of property, have been repeatedly approved and carried into effect by 
this court, and family settlements and provisions to a very great extent 
hav^ been framed in a reliance on them. And in Jackswi v. ffobk(nu» 
(2 Mer. 483.) Lonn Ejldon emphatically declared that it was too late 
to contend against the validity of a clause in restraint of anticipation. 
I apprehend that the restrictive clause, or the fetter, as it has been caUed, 
has in this court always been considered as effecting a modification of 
the separate estate, axjd consequently it has its operation only in the 
state of marriage. It is said, indeed, before the case of Brandon ▼• 
RohvMon (18 Yes. 429*^ 1 Rose, 197*)> there were some eminent 
lawyers, who seemed to have considered that there might be such a 
fetter imposed upon property in possession of a woman and without 
relation to the marriage state ; but Lord £um>n in deciding that case, 
after referring to Lonn Trvrlow's reasoning, that' this court having 
by this doctrine of separate estate enabled a woman, though married^ 
to alienate, might limit her power over it, thought it proper to state dia* 
tinctly the case of the disposition of a man, who, if he has property, 
has the power to alien, was quite different ; and I ccmceive the validity 
of a clause in restraint of alienation, when clearly expressed, in oonnec 
tion with a clause, giving an estate to the separate use of a marriad 
woman, also clearly expressed, has not until lately been donbted ; a 
clause giving a separate ^tate, and protecting the funds ag^nst hank- 
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time to time become payable and be received unto the said 
R. T. and his assigns, or otherwise do and shall permit, 
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mptey, those provisioiii operate only during the state of marriage^ and are 
intended fbr the protection of married women, and not to restrain the 
incidents of property^ rested in persons under no legal incapacity. It 
has been determined that neither of them iiave any particular operation, 
while the donee is single. It has been considered, an unmarried woman 
is as capable of ei^oying and giving the rights of property as a man is ; 
property must in her hands be accompanied by its ordinary incidents, 
and on this principle would seem to be founded the several cases of 
J(me9 y. SaUer (2 Ruts, and Myl. 208.), Barton v. Briscoe (Jac. 
603.), Woodm99t&n r. Walker (2 Russ. and MyL 197.)^ ^<1 Srown v. 
Foeock (Id. 280.) : in the three first of those cases^ the alienation took 
place daring widowhood, that is, after the determination of coverture ; 
in the last, the alienation took place before coverture. In the cases of 
WoodmetUm ▼. Walker, and Brown ▼. Pooock, the Lord Chancellor 
reversed the orders of 8ir John Leach, who was of opinion, that an 
estate given to the separate use of a woman, independent of any man 
she might marry, prevented her from alienation when single, the inten- 
tion having been to secure to her the enjoyment of separate property 
during coverture ; and coverture having, therefore, been in the contem- 
plation of the donor, and thereby binding on the part of the donee. Sir 
John Leaoh considered she was not at liberty to defeat that intention, 
by any act of her own when single. His opinion was over-ruled, and 
the point does not arise in the present case, supposing it to be suffi- 
ciently established, that a woman may, when single, dispose of property 
given to her for her separate use, without power of alienation^ this case 
is not afi^ted by that But it has been argued, that if the gift of 
property to the separate use of a woman, whether intended to be thus 
fettered or not, became vested in the woman when single, she then 
possesses immediately the facility of disposition, or the power of aliena- 
tion ; and if she afterwards marries, she, by the effect of marriage, 
subjects this like any other property to the marital power of the hus- 
band, and in that way loses the protection she was intended to have : 
and in the argument used on this subject, a desultory or shifting pri- 
vilege, or fetter attaching on the marriage, and having an effectual 
operation when the woman is discovert, was treated as a sort of ab- 
surdity not to be endured. I confess, however, I see no absurdity, but 
eonsiderable convenience, in a law affording peculiar protection to the 
property of married women, which enables a woman, when single, and 
on deUberation, to settle her property according to her convenience, and 
if most to her advantage, to forego her protection altogether, and yet 
guarding against improvidence to secure her protection when married, 
if she has not deliberately and distinctly surrendered it before the mar- 
riage took efi^ct. And it appears to me this court has not considered 
the woman by the effect of her marriage, subjects an estate given to her 
for her separate use, to the marital power of the husband. In Lady Lady Strath- 
SUnthmore v. Bowee (1 Ves. jun. 22., 2 Bro. C. C. 345. s. c). Lord 
TauRLOw puts this case. Suppose a woman has given her 10^000/. 
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suffer, and authorize him and them to receive and take the 
same, from time to time, for and during the term of his natu* 
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for her sole and separate use^ if she bad represented it as her own 
absolutely^ so that upon a marriage it would have gone to her husband, 
this court would have compelled the trustees to give it to her^ but not 
otherwise. It is^ therefore^ dear^ Lord Thuklow did not think that 
the woman^ by her marriage^ gave her separate estate to her husband, 
for looking at her situation before marriage he distinguished between 
property to be considered as her own absolutely, and on which the 
marital power would attach, from property given to her sole and separate 
use, which this court would protect from the marital power ; moreover 
many cases have occurred in which property has been given to women 
for their sole use, independent of any husband, and in which this court 
has had to declare the right of such woman to the property when single, 
and consequently while they had the power of alienation. If in such 
cases the words separate estate meant nothing, why then it would have 
been proper to declare that the woman was entitled to the property^ 
without more, but that the declaration has been that the woman, thou^ 
single at the time, was entitled to her sole and separate use ; and on the 
marriage of a ward, the court has ordered property to be settled to her 
separate use during the life, which is useless, if a widow, because it 
would put an end to that species of estate ; but the question came dis- 
tinctly under the consideration of the court in Anderson v. Anderson 
(2 Mylne & Keen, 427*)* There leasehold property was given by will 
to a woman, then single, for her sole use, free from control of any pre- 
sent husband, or any husband to come. The woman was single at the 
testator's death, and continued so for several years afterwards. Before 
she married she desired to have this property settled to her separate use. 
The intended husband refused^ and the marriage took place without a 
settlement. After the marriage, the wife claimed the same property 
for her separate use, and although the husband insisted, not only that 
a gift to the separate use of an unmarried woman was unsustainable, as 
an attempt to limit her power of disposition, but in that case there was 
an agreement to forego her claim, yet it was decided that she was 
entitled to the leaseholds for her sole and separate use. This was a 
decree of Sjr John Leach's, who had^ in a previous stage of the cause, 
granted an injunction to restrain the husband from receiving the rents, 
and his order in that respect was confirmed by Lord Eldon, by whom 
an order was made to discharge the injunction. Unfortunately this 
case was not reported, until the order on which the question now arises 
had been made; but up to November, 1832, when that decree was 
pronounced^ it seems to have been considered as clear, that a gift to a 
woman for her sole and separate use, independently of her husband, 
conferred on her a separate estate during her marriage, though she 
might be single, when the gift vested in interest or possession. The 
separate estate was considered simply as an estate vested in a woman, 
which this court would protect against the marital power of her hus- 
band, and no question has been raised further as to the validity of the 
restraint or alienation affecting the separate estate ; and according to the 
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ral life, to and for his and their own use and benefit : And After decease of 
from and after the decease of the survivor of them the said ^ifg^ ^ sell the 

stock. 



law thus understood has been the constant practice of the profession^ and 
there are many cases in which married women^ and through them their 
families^ derive their sole support from provisions made for them, on 
this understanding, if the gift is so limited as to be for her separate 
estate, during the period of coverture only, this court would not extend 
it further, and the case of Benson v. Benson is in conformity with that 
principle. 

" The cases which raise the question are Newton v. Reid (4 Sim. 
141.), Maeeey v. Parker (2 MyL Sc Keen, 174.) ; and the two orders 
in Newton v. Reid, and Brown v. Pocock, there being two cases of the 
same name, were made by the Vice- Chancellor, as it would seem, 
without any argument at all. In each case property was given to the 
woman for her separate use, without power of assignment by way of 
alienation, and the alienation was made during her coverture. In the 
first case the Vicb-Cbancellob is reported to have said, that at the 
time the restriction was void, because the annuity was not given over 
on alienation ; and subsequently he is reported to have said, that the 
restriction or alienation was rendered ineffectual by the context of the 
will in that case. In the other case no reason whatever is assigned by 
the Judge, though the reporter has transferred an observation of 
counsel to his marginal note ; but on a subsequent occasion the Vice- 
Chanoellob is reported to have said, that the case of Benson v. fienson 
(6 Sim. 127.), and Newton v. Reidy proceeded upon this, that the 
policy of the law being in favour of the power to assign, the court will 
not permit that power to be restricted by a fetter which is to take effect 
on a subsequent marriage. On this it is necessary to observe, that in 
Benson v. Benson the alienation took place during widowhood, while 
in Newton v. Reid the alienation was during coverture. In Massey v. 
Parker (2 MyL & Keen, 174.) it was a question whether the pro- 
perty was given to the separate use of the wife ; if it was so given in, 
fetter was imposed on it, and in that respect it differs from the present 
case. The Lord Chamoellob, then the Master of the Rolls, having 
determined the estate was not given to the woman for her separate use, 
the case might there have ended ; but his Lordship proceeded to declare 
his opinion, that if the property had been given to the woman's separate 
use, it would upon the marriage become the property of the husband, 
as the validity of the restraint on alienation appears to me to depend 
on the existence of the separate estate ; it is not to be denied that the 
case of Massey v. Parker is to be considered as an established decision, 
while it negatives the existence of the separate estate in such a case as 
the present, which would alone put an end to the restraint or aliena- 
tion ; and it must be admitted that the case Newton v. Reid, though 
the order was made without opposition, has been more than once re- 
ferred to without, disapprobation. In the subsequent case of Dams v. 
Thomycroft (6 Sim. 420.) the Vice-Chanoellor has expressed him- 
self to have always understood that property may be given to the 
separate use of a woman, married or tmmarried ; and he stated, as I 

s 3 



Newton 

V. 

Reid. 
Massey 

V. 

Parker. 



Benson 

T. 

Benson. 



Davis 

V. 

Thornycrofi, 



y 



Marriage Settlements^ 

R. T. and Anne B. ; Then upon further trust that they 
the said A. B. and C. D., or the survivor of them, or the 



conceived correctly^ that the practice of the piofeanoB has been in 
accordance with that opinion without variation ; and in aome cases it haa 
been stated also^ as I conceive correctly^ that the cases of NewUm v« 
RM, and Beruon v. Benson, and Jones v. Salter, are all cases in which 
the question was whether, if the court permits property to be settled to 
the separate use of a woman, it will also admit of there being a restraint 
in disposing of it ; but upon this statement it is important to add^ that 
this case of Jones v. Salter, Beneon v. Benson, and the first case of 
Brovm v. Poeock, only show that the court does not admit of such a 
restraint while the woman is single ; whilst the cases of Newton v. RM, 
and the second case of Brown v. Focodc, are the only reported eases ia 
which^ notwithstanding the fetter annexed to the separate estate^ the 
court has permitted alienation during coverture. On the result of the 
cases to which I have last adverted, it appears to have been the opinioR 
of the Lord Cuavcsumr, when Master of the Rollsy that a separate 
estate would not arise on coverture, if the subject of it vested in the 
woman while single ; and it appears to be the opinion of the Vxcn- 
Chancellor, that the separate estate would arise on coverture, though 
the subject of it vested in the woman while single ; but the court would 
not sanction any restraint of alienation of such separate estate. In this 
state of the authorities, I own I have found myself extremely em. 
barrassed, and I could have wished to have had this case redargued 
before the Lord Chancellor, and in the presence of the Vice-Chan. 
cELLOR. Not finding that course approved of, I have given the sub^t 
my best attention ; and though after what haa passed I must own my 
own opinion vdth great distrust, yet, as it does appear to me that the 
opinion expressed in Massep v. Parker, is neoessarily inconsistent with 
the decision in Newton v. Beid, and the orders in Newton v. Reid, and 
the second esse of Brown v. Pocock, are not wamintcd by former au- 
thorities and doctrines of the court, I cannot refuse to the parties in 
this case the statement of my opinion, such as it is. 

" I have considered all the cases I have been able to find on . the 
subject, and I am unable to find any authorities prior to those 1 have 
mentioned, or any satisfactory principle for the propoaitiony that a gift 
to a woman for her separate use is invalid, if she chances to be single 
at the time when the benefit of the gift becomes vested ; or lor this 
proposition, that the restraint of alienation of the separate estate vested 
in a married woman is invalid, if not accompanied by a gift over an 
alienation. To sanction either of those propositioBs would, aa it appears 
to me, defeat the object and purpose which was contemplated by the 
court, when it framed its principles to protect the separate estate of a 
married woman. As this subject has given occasion to eonsideraUe 
discussion, and as a decision pronounced here eamst settle the question, 
which is of great impcMtance, I am desurona that the ease shovkl 
be brought under the consideration cxf a higher tribunal withonl aay 
unnecessary delay, and I will afford every fadiity in my peipcr fitr this 
oorrecti<Ki of any error into which I have fiileoL 
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executors, administrators, or ass^s of sodi snrvivior, do aad 
sfaaU, as soon as caavemeBdy «iay be, transfer, make sale, 



'^ I dierefete ^nk it nf^t to stsle^ tkat it sppesn to me, from the 
rendt of tbe «afthoritM8^ and the cdnstaat jmtctioe -of eonFeysnoera, 
which great and enuneat Judges have ooniidered no mean evideooe of 
the law, that property given to a woman lor her Beparate use, independ- 
ant of any hnaband, way, aooordiag to the pnndpleB of this ooort, he 
«ajoyed by her during her coverture as her sepaisafee estate, though the 
property originally, or at any subsequent period of time, may have be- 
oome vested in h<^ when discovert la lespect of such separate estate, 
•he is by this oourt considered as a fame soie ; though covert, her 
facilities as such are to he ooUectod fi-osa the natujFe of the terms in ' 
which <^e gift is made to her, and will he supported by this court for 
her protection. The words * indciiendent of her husband,' whether 
expressed or implied in the terms of the gift, mean no more than that 
this «ourt wiM net permit the marital power of the husband to be 
used in contravention of die eiyoyment of the property, according to 
the terms of the gift ; if the gift be made for her sole and sq»arate use, 
without more, she has, durii^ the coverture, an inatienaUe estate, inde- 
pendent of her husband ; if the gift be made to her for her sole use, 
without power te alienate, she has the present eqjoyment of an unalien- 
able estate, independent of her husband. In either ^of liiose cases she 
has, when discovert, a power of alienation ; the restraint is annexed to 
the separate estate only, and the separate estate has its existence during 
coverture ; while the woman is discovert, the estate will not be in exist- 
ence, is suspended, and has no operation. Though it is ci^ble of 
arising on the happening of maniage, the restriction cannot be consi- 
dered distinct frssn the separate ostate, of which it is only a modifica- 
tion. To say that a restriction esoiste, is saying no more than that the 
separate estate is modified, the donor in giving the woman when mar- 
ried some of the fsdlities a fane 9ek has restricted her in alienation, 
nnder the terms of the gift ; and by the aid of this court the woman is 
a feme 9oh as to the present enjoyment of the property, but no further. 
Measuring those fnciltcies by the terms of the gift, she is not a feme 
sole as to the disposition of her {woperty, which is so restricted. If 
there be no separate estates, there can be no such restriction as that 
under consideration. The separate <e8tete may, and often does exist 
without the restriction, but the restriction has no independent existence. 
When found, it is a modification of the separate estate, and inseparable 
£rosn it ; and, applying those principles to the present case, I am of 
opinion that diose estates which, by the will of the testator, N. Brad- 
ford, and the testatrix. A, Bradford, were given to the defendant, M. 
A. Armstrong, for her separate use, wtthont power of alienation. The 
plaintiff has acquired no right under his security ; but, as to the estate 
given by the will of N. Bradford to Mrs. Armstrong, for hex separate 
use, without any clause to restrain alienation, I diink the plaintiff is 
entitied to the account he prays for." 

Upon appeal, the Lono CflANOELiAa, on the S2d • Jamnry last, gave 
ihe foiBawing judgment : — 

S4 
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and absolutely dispose of the said sum of  L SL per cent. 
Consolidated Bank Annuities, for the best price that for the 



The question Vas as to the dause against anticipation ; as to that 
he agreed with the Master of the Rolls that it embraced separate 
estate^ and if separate estate without power of anticipation must 
exists it was only with that qualification that it existed at alL 
It was clear that without a clause against anticipation or aliena- 
tion^ nothing would be easier than to defeat the intention of the 
donor of property to the separate use of women. When once it 
was decided that a married woman could act in respect of her separate 
property as 9, feme sole, it was dear that it became necessary to establish 
some control against disposing of her separate estate ; and this was 
effected by prohibiting antidpation^ and the power to do this had been 
long established^ and was founded upon the power of the court to model 
and qualify an interest in property which it had itself created^ without 
regard to those rules which the law had estabUshed for regulating the 
enjoyment of property in other cases. When the donor intended to 
give a woman a separate estate^ why should the court prevent the exe- 
cution of that intention ? Both modes of provision were the creatures 
of equity, and he should assume that there was no ground for separating 
the two points. If any rule were now to be adopted by which separate 
estate would be given without a clause against anticipation, it was dear 
the property would be in a less secure situation than it is with the 
clause. A married woman depends on the protection of the clause ; 
but without it she depends on the protection of other persons. She is, 
therefore, less secure (in such case) than if the property had been hdd 
simply upon trust for her benefit. In the case of a gift with that 
clause the donor thinks he has guarded his bounty suffidently. On what 
ground, then, can a court of equity disappoint his intention ? The 
separate estate and the provision against antidpadon are both crea- 
tures of equity, and equally inconsistent with the ordinary rules of 
property. The one is only a restriction and qualification of Uie other, 
and therefore this court cannot separate them. His Lordship then 
proceeded to review the cases, and observed, he would assume that there 
was no ground for separating them. In delaying his judgment in a 
case of so much importance, he thought it his duty to examine all the 
cases on the subject, and to derive assistance from every source accessi- 
ble to him. He commenced by examining the cases supposed to sup- 
port the proposition, that the absolute interest of a feme eole in pro- 
perty given for her separate use, though with a provision against 
anticipation up to the time of her becoming covert, becomes subject to 
all the qualifications and restrictions of the gift upon such marriage. 
Sir Edw. Turner's case, and Tudor v. Samyne (2 Vem. 270.), his Lord- 
ship considered as of too early date to be of any value now. Jonee v. 
Salter, Barton v. Briecoe, Wbodmeston v. Walker (artti), Newton v. 
Meid ; Brown v. Pocock (ante), Massey v. Parker, which latter 
case his Lordship observed exdted an interest to which it was not 
entitled, dther from the authority of the Judge or from any novelty 
in the doctrine (What was said in that case must not be taken as a 
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time being can or may be got for the same, and do and shall pay, 
apply, and dispose of the sum or sums of money arising there- 
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decision upon the quettiony tor \i was not necessary to enter into 
the point, and his Lordship seems rather to be addressing himself to 
the question, whether there can be a restraint or anticipation, than to the 
question whether there can be a limitation to the separate use of a 
woman. — Vtce'Chanceilar, Datfis v. Thomycroft), and denied what he 
said on the subject, as being extra judicial, because it was one of the 
questions directly at issue, and upon which the decision might have 
been rested, but that it was true, there being another point in the case 
sufficient to support the decision he made. It could not be said that the 
point in question was that upon which his decision was there founded, 
for that reason less attention was paid to the various considerations 
belonging to it than it was entitled to, and less than it would have 
received if the rights of the parties had depended upon its determina- 
tion, and the case was not fairly argued. It had then been decided, 
that it was equally incompetent to affix restrictions upon a gift to male 
or female^ inconsistent with the nature of the gift. Woodmestan v. 
Walker, Newton v. Reid. It did not occur to me that separate estate 
could survive into a subsequent coverture freed from the restraint upon 
anticipation. Is the doctrine singular ? Only refer to Malcolm v. 
OCaUaghan (2 Mad. 349.)> Barton v. BHecoe, Newton v. JReid^ 
Massey v. Parker, 

The decision in Johnson v. Freeth (6 Sim. 423. n.) is even more 
pointed. True it is in Benson v. Benson, although there was no deci- 
sion on the subject, some distinction seems to have been drawn by the 
Vice-Chancellor between separate estate and the anticipation clause ; 
and in Davies v. Thomycroft, his Honour expressly states his opinion 
that, although the restraint cannot operate during a subsequent cover- 
ture, yet separate estate may remain. Now I agree with the Master of 
the Rolls this doctrine cannot be maintained. The case of Brable v. BrahUy, Dodd, 
Dodd (1 Term Rep. 19^.)' ^P^^ which the respondent relies, turned 
entirely upon the construction of the instruments, and there was an 
express power reserved to the woman. Berner v. Davies (2 P. Wms, 
816'.) ; the question arose upon there being no trustee. Lady Strath- 
more V. Bowes ; the trusts were '' to such uses as she should, whether 
sole or covert, appoint." Anderson v. Anderson may, from its circum- 
stances, be the most important in favour of the separate estate being in 
force during a subsequent coverture ; but there are no grounds for the 
judgment by either Sir John Leach or Lord Eldon. His Lordship then 
stated the case of Plant v. Lyne from the papers, as nothing could be plant y. Lyne. 
gained from the report of that case, not even the point in discussion ; 
and there this question did not arise, for the property was settled before 
marriage to the separate use of the wife. It is said to have been gene- 
rally understood in the profession, that the separate estate would con- 
tinue to operate during a subsequent coverture, and that conveyancers 
have acted so continually upon that supposition, that very many families 
are interested in the question, which therefore becomes one of very 
great importance. I am anxious to find some principle of property by 
which the preservation of the separate estate may be supported during 
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fimii) and die interest, dividends, and proceed thereof 
which shall accrue from die deadi of d^ survivor of 
diem die said R. T. and Anne B. until such sale or sales 
shall be made unto and for the benefit of any such one diild. 
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a eabcequeat ^Terture ; believing^ «8 he did, that, when piH^eity wis 
settled, all parties expected it should cottdnae so; and he was dis- 
posed, for some time^ to adopt the suggestion that the faosbaad might 
be held to be tacitly bound by a gift to his wilie*s separate use, of which 
be was pievioasly cogaisant ; but, after the gravest ccmsidcnitisiiy ha 
was desirous to rest the rule on a broader foundation, and which he 
thought the interesta of society required. Equity has akeady violated 
the rules of property between husband and wife ; and if, sobseqneslij 
to a deed of gift, the after-taken husband were now pomitted to inter, 
fere with his wife's sqiarate property, why shoaUd not the aourt go 
farther and extend its rales ? It was not a stronger measuia to pre^ 
vent the husband from such intecfeence than to cstablisfa the daase 
against anticipation. I have come to the condasion, that the jaria- 
diction which this oourt has assuaaed in similar cases justifies tt in 
extending it to the pr&tection ^cf the separate estate, vith Ut ^wi^fi^ 
catimis and restrictions attached to it throughout the mthoe^fsent 
coverture, and in resting such jurisdiction upon the faKMsiest idanda*- 
tions. This the interests af society require. When dus oourt first 
establiehed separate estate, it made diis rule, that a Wile might c^jay 
sqiarate estate as a Jtme sole, and that die laws of property attached 
to this new estate, part of whiofa law was the power af afienstion 
in the wife, which tlestroyed her security. Thea came the restraint 
upon alienatioB*-— this equity also adopted. In both those cases the 
kw of property was violated by the court. Why, then, ia this csse^ 
should aiot equity interfere ? and if it cannot protect the wife consist- 
ently with the ordinary rules of property, extend its awn niks in regard 
to separate estate, and secure to her the eigoyment of the gift made ta 
her for her benefit? — the wants of society require this being astabltshed. 
It ifi no dsoubt d(ung violence to the rules of property to say, that pro-> 
perty which bdaig given with restrictions which are hdd ta be void, 
therefore beloBgs absolutely to tlie w<»nan up to her marriage, shaJl not 
be subject to the ordinary rules of law, as to the interest which the 
husband is to take in it, and that is the only sense in which the ex- 
pressions in M4usey v» Parker —- *' Why may she not, by the Act of 
Msariige, give it to her husband,*' ^-* are to be understood ; bat it b 
not a stronger act to prevent the husband from interfering with aach 
property, than it was originaUy to estabtish the separate estate, or ts 
maintain the piovision t^unst alienatisn. In estaUishing the vahdky 
of separate estate with its qualifieation, which coastitntee its yalue, I 
mean the clause a|^st anticipation, I am not <loing mom than my 
predecessOTs have <k»e for similar purposes. --- liteoree appealed iram) 
qfirmed. 

The case of Soarboreugh v. Barman was also decided at the same 
tikBi^ upon the same pnttdpies.-— Lnajkii iJhumB, uoL iiL p. ftl6. 
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or of such the two or more children of the said R« T. on the «°d P<^y tb« 

produce to 

body of the said Anne B. to be begotten, or of inch two or children ashus. 
more chUdren of the said R.T. on the body of the said »»nf«ndwife^ 

•^ shall appoint 

Anne B. to be begotten, in such parts, shares, and proper- jointly, 
tions, in case there shall be two or more such children, and 
to become a vested interest, and to be paid at such time or 
times, and in such manner, and with, under, and subject to 
such provisoes, conditions, 4ind restrictions as they the said 
R. T. and Anne B., at any time or times during their joint 
lives, by any deed or deeds, writing or writings, with or 
without power of revocation, sealed and delivered by them in 
the presence of and to be attested by one or more than one 
witness, shall direct or appoint: And in de&ult of such joint In default, 
direction or appointment, Then, as the survivor of them, the ai< surviTor shall 
said R« T. and Anne B., at any time or times during his or ^pp^^"^ 
her life, by any deed or deeds, writing or writings, with or 
without power of revocation, sealed and delivered by him or 
her in the presence of and attested by one or more than one 
witness, or by his or her last will and testament, in writings 
signed as by law required for the time being for making 
wills valid, shall direct or appoint; And in de&ult of all 
such direction and appointment. Upon trust that they in default, 
the said A. B« and C* D« or the survivor of them» his execu- 
tors, administrators, or assigns, do and shall pay, apply, and 
dispose of the said sum and sums of money eo to arise and 
come into their or hi» hands by or from such sale or dispo- 
sition as aforesaid, unto and amongst all and every the child t o children 
and children of the body of the said R. T. on the body of the ^ ^^^^^* 
said Anne B. his intended wife begotten or to be begotten, 
be the saipe a son or sons, daughter or daughters, or both, to 
be equally divided between or amongst all such children^ if 
more than one, in equal ports, sbai'es, and proportions, and 
share and shai*e alike; and if there shall be but one such 
child, then do and shall pay the whole of such sum or sums . or to an only 
of money unto such only child, to and for his or her own use *'^^ 
and benefit ; the said sum and sums of money and the parts 
and shares thereof to become a vested interest, and to be paid Timeofyeiting. 
to such child and children respectively, at the times and in 
manner following; (that is to say), the share or shares of such 
of, them as shall be a son or sons^ to vest m and be paid to 
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him or them^ at his or their age or respective ages of twenty- 
one years, or be sooner employed or applied for his or their 
advancement or benefit in the world, as they the said A. B. 
and C. D.> or the survivor of them, his executors, administra- 
tors, or assigns shall think fit; And the parts and shares of 
such of them as shall be a daughter or daughters, to vest in 
and be paid to her or them respectively, at her or their age or 
respective ages of twenty-one years or day or days of mar- 
riage which shall first happen : And if any such son or sons 
shall have attained his or their respective ages of twenty- 
one years, or any such daughter or daughters shall have 
attained her or their age or respective ages of twenty-one 
years or have been married in the lifetime of the said R. T. 
and Anne B., or in the lifetime of the survivor of them, then 
the parts or shares of such sons so attaining their respective 
ages of twenty-one years, or so much thereof as shall not have 
been so over advanced as aforesaid, and of such daughter or 
daughters attaining the age of twenty-one years or marrying 
as aforesaid, shall be respectively considered as vested interests 
in such son or sons so attaining the age of twenty-one years, 
or in such daughter or daughters so attaining the like age or 
marrying as aforesaid, but the actual payment thereof shall 
be postponed until six calendar months after the decease of 
the survivor of them the said R. T. and Anne B., when the 
same shall be respectively paid to such son or sons, daughter 
or daughters, together with the interest or such other profits 
as shall arise from the same, from the decease of the survivor 
MaintenaDee [ of them the said R. T. and Anne B. his intended wife : And 
® *"**' UPON THIS FURTHER TRUST, that in casc there shall be any 

such son or sons who shall be under tlie age of twenty-one 
years, or any such daughter or daughters who shall be under 
such age and unmarried at the time of the decease of the sur- 
vivor of them the said R. T. and Anne B«, they the said 
A. B. and C. D., or the survivor of them, or the executors, 
administrators, or assigns of such survivor, in the mean time 
and until the several shares of the said several children shall 
respectively become payable, do and shall pay, apply, and dis- 
pose of to and amongst all and every such child or children 
as shall be living at the decease of the survivor of them the 
said R. T. and Anne B., so much and such part of the in- 
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terest, dividends, and proceed of the said sum of — — Z. 8Z. per 
cent Consolidated Bank Annuities, or of the money to arise 
by such sale or disposition thereof as aforesaid, as to them 
the said trustee or trustees for the time being shall seem rea- 
sonable, not exceeding the interest, dividends, and proceed of 
the respective parts or shares of such child and children 
respectively, for and towards his, her, and their maintenance 
and education, such maintenance to continue to be paid until 
such time or tiroes as his, her, or their parts or shares of the 
said sum of L SL per cent. Consolidated Bank Annuities, 
or the monies to arise by sale or other disposition thereof, 
shall become payable to and be actually paid to him, her, 
or them by virtue of these presents: Provided always, Benefit of 
that if any such child, being a daughter, shall depart this I[^ri*^'|f^^ 
life before she shall attain the age of twenty-one years 
or be married, or if any such child, being a son, shall de- 
part this life before he shall attain his age of twenty-one 
years, without leaving issue of his body lawfully begotten, 

Then the portion, part, or share of and in the sum of L 

3/. per cent Consolidated Bank Annuities, or the money to 
arise by sale thereof as aforesaid, of him, her, or them so 
dying, or so much thereof as shall not have been sooner em- 
ployed or applied for the advancement or benefit of such son 
or sons, pursuant to the trusts hereinbefore declared, shall 
from time to time go and accrue to the survivors and survivor, 
or others and other of the said children, and shall be equally 
divided between such survivors and others of them, if more 
than one, share and share alike ; and the same shall be paid 
and payable at such respective days and times, and shall go 
in the same manner to such surviving and other sons and 
daughters then in being, as his, her, or their original portion 
or portions shall become due and payable, by virtue of or 
under these presents : And in case of the death of any other 
or others of the said children, before such accruing or sur- 
viving part or share shall become payable ; Then all and 
every such accruing or surviving part or share, or parts and 
shares, shall from time to time again be subject and liable to 
such further right, chance, contingency, and condition of ac- 
cruer or survivorship to the survivors and survivor and others 
or other of the said children as hereinbefore is directed touch'- 
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ing the original portions, part% or shares of such child and 
Husband' and children as aforesaid : Providbd also> and it is hereby agreed 
to isgue'ofde^* *"^ declared, by and between the said parties to these pre- 
ceased children, aents, that in case any child or children of the said R* T., 

on the body of the said Anne B. to be begotten, shall die, 
leaving issue of his, her, or their body or bodies, in 
the lifetime of them the said R« T. and Anne B., or 
in the lifetime of the survivor of them ; Then in any such 
case it shall and may be lawful to and for the said R. T. and 
Anne B*, at any time or times during their joint lives, or for 
the survivor of them, at any time or times during his or her 
life, by any deed or deeds, instrument or instruments, in 
writing, or by his or her last will and testament, to be exe- 
cuted and attested as aforesaid, to direct and appoint all or 
any part of the said sum of -/. 3/. per cent. Consoli- 
dated Bank Annuities to all or any of the issue of tlie said 
child or children so dying as aforesaid, in such and the same 
manner to all intents and purposes as if such issue was or 
were the immediate child or children of the said R. T. 
In default, such and Anne B. his intended wife: And in de&ult of 
Se shareo7the ""^^ appointment. Then it is hereby declared and agreed 
parent dymg. that the issuc of every such child so dying, as last here- 
inbefore mentioned, shall have and be entitled to the share and 
proportion which the parent thereof would have had or been 
entitled to of and in the said sum of »-«— 2. 32. per cenL 
Consolidated Bank Annuities, or the monies to arise by sale 
thereof, and the interest, dividends, and proceed of the same 
as aforesaid, in case such parent had survived the said R. T. 
Time'of vesting, '"id Anne B. his intended wife ; and the same shall become 

an interest vested in and be payable and actually paid to the 
issue of every such child of the said R, T. and Anne B. so 
dying as aforesaid, when and at the same time as the share or 
shares of such child so dying would have vested and become 
payable by virtue of these presents ; in case such child had 
not died in the lifetime of the said R. T. and Anne B,, 
or in the lifetime of the survivor of them, any thing 
herein contained to the contrary thereof in any wise not- 
Provisolnde- withstanding: Provided always, and it is hereby also 
£iult of issue, declared and agreed by and between all and every the said 

parties to these presents, that in case there shall not hap- 
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pen to be any duM or children of the body of the said R« T. 
OB the body of the said Anne B.^ his intended wife} to be he-* 
gotten ; or there beii^ any such child or ehil^«i, and all of 
them shall happ^i to die without issue before any of them^ 
being a daughter or dai^hters, shall attain their req)ective 
a^es of twenty-one years or shall be married, or before any 
of them, being a son or sons, shall attain their respective ages, 
of twenty-one years ; Then they the said A. B. and C. D. 
and the survivor of them, and the executes, administrators, 
ov assigns of such survivor, shall and will after the decease of 
the survivor of them the said R. T. and Anne B. stand and be after decease of 

possessed of and interested in the said capital sum of 1 3/. ^^"^ ""^ 

per cent. Consolidated Bank Annuities^ or the sum or sums ^ 
money so to arise by the sale and disposition thereof as afore- 
said, or so much thereof as shall not have been applied or dis- 
posed of in pursuance of or under these presents, or any of 
the directions herein contained, Upon trust for the said Trust of the ^ 
6. B., his executors, administrators, or assigns, and shall father.' 
and will pay, assign, transfer, and dispose of the same accord- 
ingly; PaovinsD ALWAYS, and it is hereby also agreed by Power of sale, 
and between the said parties to these presents, that it shall 
and may be lawful to and fer the said A. B« and C. D. and 
the survivor of them, his executors, administrators, and as- 
signs, and such other trustee or trustees as shall be intro- 
duced into the aforesaid trusts, by virtue of the power herein- 
after contained at any time or times during the joint lives 
of the said R. T. and Anne B. his intended wife, and the life 
of the survivor of them, by and with the consent and appro* 
bati(m of the said R. T. and Anne B^ or the survivor of 
them, to be signified by some writing under their hands or 
under the hand of such survivor, make sale, transfer, and ab- 
solutely dispose of all or any part of the said capital sum of 
 I 91 per cent. Consolidated Bank Annuities, and to lay 
out and invest the money which shall arise from or be pro- »n^ inTcstment 
duoed by such sale, transfer, or disposition in the purchase of neyinland^&c[ 
any messuage or messuages, lands, tenements, or hereditaments, 
either freehold or leasehold (provided that no such leasehold 
premises^ so to be purchased, shall be held for any less time 
than a term of sixty years from the time when such purchase 
shall be made),To bb conveyed and assured unto and to the use Uses. 
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of or vested in the said A. B. and C. D. or the survivor of them 
and his heirs, executors, administrators, and assigns respec- 
tively, or other the trustee or trustees for the time being of these 
presents, according to the different nature of such estates: 
To re-sell and Upon TRUST, nevertheless, by and with the like consent and 
^asi^ lands approbation of the said R. T. and Anne B. his intended wife, 

or of the survivor of them, to be signified in manner afore- 
said ; And after the decease of the survivor of them, then, 
at the discretion of the said trustees or trustee for the time 
being, to resell and convey the said messuages, lands, and 
hereditaments so to be purchased, for the best price or prices 
that can be reasonably obtained for the same, unto such per- 
son or persons as shall be willing to become the purchaser 
or purchasers thereof, who having paid his, her, or their 
purchase money or purchase monies and obtained a receipt 
or receipts for the same from the said A. B. and C. D. or the 
survivor of them, or the heirs, executors, administrators, or 
assigns of such survivor shall be thereby acquitted and dis- 
charged of and from such purchase money or purchase monies, 
or so much thereof as in such receipt or receipts shall be ex- 
pressed to be received : And shall not afterwards be liable to 
see to the application of such monies, nor answerable for the 
misapplication or nonapplication thereof: And upon trust 
to apply the monies to arise by or from such sale or 
sales, upon such and the same trusts, and to or for such 
and the same ends, intents, and purposes as the monies 
wherewith such messuages, lands, tenements, or heredita- 
ments were purchased, were subject to or would have been 
subject to in case such purchase or purchases had not been 
Trusts of rents, made: And also in trust in the mean time, and until such 

messuages, lands, tenements, and hereditaments shall be so 
resold, to apply the rents, issues, and profits thereof, upon such 
and the same trusts, and in such and the same manner as the 
interest and annual proceed of the monies laid out in the 
purchase thereof would have been applicable to if the same 
had not been so laid out : The said parties to these presents 
Purchased hereby declaring, That the said messuages, lands, tenements, 
lands to 1^ hereditaments, and premises so to be purchased, with all or 

considered as , *^ * , 

money. any part of the said trust money, shall be considered as mo- 

ney, and shall be subject to such and the same trusts in all 
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respects as the money laid out thereon would have been sub* 
ject to if the same had not been so laid out : Provided also, 
and it is hereby further declared and agreed, by and between 
the said parties to these presents. That it shall and may be Power to sell 
lawful to and for the said A. B. and G. D. and the survivor Jehiv'^^m"''* 
of them, and the executors and administrators of such sur- other securities, 
vivor, and to and for such other trustee or trustees as shall be 
introduced into the aforesaid trusts, by virtue of or under the 
power hereinafter for that purpose contained (at the request 
and by and with the consent and direction of the said R. T. 
and Anne B., at any time or times during their joint lives, 
and of the survivor of them^ at any time or times during his 
or her life, to be signified by some writing or writings under 
their hands, or under the hand of such survivor, and from and 
after the decease of such survivor of them, then, of the proper 
authority of the said trustees or trustee for the time being, 
to transfer, make sale, and absolutely dispose of the said 
sum of L 3/. per cent. Consolidated Bank Annuities, 

or any part thereof, and to place out and invest the money 
arising from and to be produced by such sale, transfer, or 
disposition, in or upon such other of the public stocks or 
funds, or upon such government or real security or securities, 
at interest, in the names or name of the said trustees or trus- 
tee for the time being, as they the said R. T. and Anne B. 
his intended wife, or the survivor of them, shall, in or by any 
such writing or writings as aforesaid, request, direct, or ap- 
point : And at the like request and with the like consent and 
direction as last aforesaid, or at the discretion of the said trus- 
tees or trustee for the time being (as the case may happen), 
again to call in, alter, change, vary, transfer, and transpose all 
and every or any of the stocks, funds, or securities wherein or 
upon which the said trust monies or any part thereof shall 
be invested or placed out, at such time or times, and when and 
so often as they the said trustees or trustee for the time being 
shall (with such consent and direction as aforesaid) think fit; 
all which new or other stocks, funds, and securities, and the N^ew securities 
dividends, interest, and proceeds arising therefrom, shall be g^^g trust^^**** 
subject to and upon the several trusts, intents, and purposes, 
and under the several powers, provisoes, application, intents, 
and purposes hereinbefore expressed and declared of and con* 

VOL. IV. T 
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ceming the said capital sum of   h diL per cent. Consoli- 
dated Bank Annuities, and the dividends, interest, and pro- 
ceeds thereof as aforesaid, and to, for, or upon no other trusty 
intent, or purpose whatsoever. \^Add power to appoint ntw 
trustees and trusteed indemnities as antSj pp. 229 — ^283.] 



V. 

New River Share (a). Property of intended Wife — 
conveyed to Trustees. Trust to pay Rents and Profits as 
Hudkind and Wife shall appoint during joint lAves. Re~ 
mainder to the Use of the Survivor for Life, Remainder 
to tfte Use of the Trustees to preserve. Remainder to ChU- 
dren of Marriage in Fee Simple, equally among them, with 
Benefit of Survivorship. Jfno Child — Trust for the Ap- 
pointment or Will of Survivor of Husband and Wife. 
Ultimate Remainder to right Heirs of the Wife in Fee. 
Power of Revocation of Uses and Sale of Share, with 
Powers far Trustees to carry Sales into complete Effect^ 
free from the Uses and Trusts of the Settlement. 

PartieiL THIS INDENTURE, made the day of , between 

A. B. {intended husband) of the first part; Mary W., spinster, 
{intended wife)^ daughter, and a devisee named in the last will 
and testament of S. W., late of — of the second part ; 

and C. D., of , and E. F., o( '^-^ {trustees) ^ of the third 

Becital of in- part : Whereas a marriage hath been agreed upon and is 

intended shortly to be had and solemnised between the said 
A. B. and Mary W. [recite conveyance to S. W.] : And whereas 
veyance to in. the Said S. W. duly made and published his last will and 
feA«f and^his testament, in writing, bearing date on or about the — — day 
wilL of ; and thereby gave and devised to his daughter, the 

(a) All shareB in luvigable rivers^ canals^ or waterworks, that confer 
an actual ownership in the soil or rights arising thereout, amounting to 
an incorporeal hereditament, are considered as real estate. See Dryhutter 
y. Bartholemew, 2 P. Wmn. 127* ; Buckeridge v. Ingram, 2 Yes. j. 
662, ; Lord Toumsend y.Ash, 8 Atk. S66» 



tended mar- 
riage 

Recital of con* 
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said Mary W., all his share and shares, dividends and moieties 
whatsoever, which he was any ways entitled unto in the New 
River Company Waterworks, from Chadwell and Amwell 
to London ; and all his estate, right, title, interests, and pro- 
perty whatsoever therein or thereunto ; To hold to her, the Devise to 
said Mary W., her heirs, executors, administrators, and assigns, ^ 
for her and their own use and benefit ; and appointed the 
said Mary W. executrix of her said will : And whereas the 

said S. W., on or about the day of , departed this 

life without altering or revoking her said will, and the said 

S. W^ on or about the day of , duly proved the 

same will in the Prerogative Court of the Archbishop of Can- 
terbury : And whereas, upon the treaty for the said intended ®**™ *° ^ 
marriage, it was agreed that the said one sixth part of one 
thirty-sixth part of the said adventurer's moiety of the New 
River and Waterworks brought from Chadwell and Amwell 
to London aforesaid, of her the said Mary W., should, with 
the consent of the said A. B., be settled and assured to, for, and 
upon the several uses, trusts, intents, and purposes, and sub- 
ject to, with, and under the several powers, provisoes, declar- 
ations, and agreements hereinafter limited, expressed, and 
declared of and concerning the same : Now this Indenture Testatum. 
WITNESSETH, that in consideration of the said intended 
marriage, and in consideration of the sum of 10^. of law- 
ful current money of England, paid to. the said Mary W. 
by the said C* D. and E. F., upon the execution of these 
presents, the receipt whereof is hereby acknowledged ; She 
the said Mary W., with the consent and approbation of the 
said A* B. her intended husband, testified by his being a 
party to and sealing and delivering these presents, hath 
granted, bargained, sold, released, and confirmed, and by 
these presents doth grant, bargain, sell, release, and con- 
firm unto the said C« D. and E. F. (in their actual posses- 
sion now being by virtue of a bargain and sale to them 
thereof made by the said Mary W. in consideration of 5^. by 
indenture bearing date the day next before the day of the date 
of these presents, for the term of one whole year, commencing 
from the day next before the day of the date of the same 
indenture of bargain and sale, and by force of the statute 
made for transferring uses into possession), and to their 

T 2 
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heirs. All that one sixth part of one thirty-sixth part or 

share of the adventurer's moiety of the New River and 

Panda. Waterworks brought from Chadwell and Amwell, in the 

counties of Herts and Middlesex, to London, and of the ground 
and soil of the said river, and of all things to the said river 
and waterworks belonging, and of the rents, issues, profits, 
and produce thereof, which said one sixth part hath hereto- 
fore been granted and conveyed by the description of All 
that one sixth part of one thirty-sixth part of a moiety of ten 
messuages, 160 acres of land covered with water, and of one 
cut and stream of running water and watercourse, with the 
appurtenances, in the parish of St. Andrew and All Saints 
in the town of Hereford, and in Chadwell, Great Amwell, 
Little Amwell, Hodesdon, Standstead Theele otherwise Stan- 
theel; and in the parishes of St Margaret, Bloxboum, 
Wormley, Cheston otherwise Cheshunt, and Theobalds, in 
the county of Hertford : And also all that one sixth part 
of one thirty-sixth part of a moiety of ten messuages, 160 
acres of land covered with water, and of one cut and stream 
of running water and watercourse, with the appurtenances, 
in the parishes of St. Giles in the Fields ; St Giles, Cripple^ 
gate ; St James, Clerkenwell ; St Catherine by the Tower ; 
St Leonard, Shoreditch; St Mary, Newington; St. Mary, 
Matfellow, otherwise Whitechapel ; St Clement Danes ; St 
Dunstan in the West ; St Paul, Covent Garden ; St Mary 
in the Savoy ; St Mary le Strand ; St Martin in the Fields; 
St. Andrew, Hoi born; St Sepulchre; the Holy Trinity, 
in the Minories ; Christ Church, Spital Fields ; St George, 
Bloomsbury ; St George in Queen's Square ; St John the 
Evangelist ; St Paul, Chadwell ; St Ann, Limehouse ; Tot- 
tenham; Edmunton; Hebonheath, otherwise Stepney; En- 
field ; Homsey ; St John, Wapping ; St Mary, Islington ; St 
Ann, Westminster ; St James, Westminster ; St Margaret, 
Westminster; St John the Baptist, in the Savoy; Pancrass, 
St Mary-le-bone, otlierwise Marybone ; Lincoln's Inn and 
Gray's Inn, in the county of Middlesex: And also all 
that one sixth part of one thirty-sixth part of a moiety of 
ten messuages, 160 acres of land covered with water, and 
of one cut or stream of running water and watercourse^ 
witli the appurtenances, in the parish of St Alban, Wood 
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Street; All Saints, otherwise AUballows, Barking; All 
Saints, otherwise Allhallows, Bread Sti*eet; All Saints, 
otherwise AUhallows the Great; AH Saints, otherwise All- 
hallows, Honey Lane; All Saints, otherwise AUhallows the 
Less; All Saints, otherwise AUhallows, Lombard Street; 
All Saints, otherwise AUhallows, Stayning ; All Saints, other- 
wise AUhallows, London Wall; St. Alphage; St Andrews, 
Hubbard; St Andrew Undershaft; St, Andrew in the 
Wardrobe; St Ann's, Aldersgate; St. Ann, Blackfriars; St. 
Anthony; St. Autholine; St. Augustine, otherwise Austin; 
St Bartholomew, near the Royal Exchange ; St Benedict, 
otherwise St Bennett; St Benedict, otherwise St. Bennett, 
Grasschureh, otherwise Gracechurch Street ; Benedict, other- 
wise St Bennett, St. Paul's Wharf; St Benedict, otherwise 
St Bennett, Shewgog; St. Benedict, otherwise St Bennett, 
otherwise St Buttolph, BiUingsgate; Christ's Church; St 
Christopher ; St Clement, East Cheap ; St Diones, otherwise 
St Dionesius, Backchurch ; St Dunstan in the East ; St. 
Edmund the King and St Martyr; St. Ethelburgh; St Faith; 
St Nedast; St Gabriel, Fenchurch Street; St. George, 
Buttolph Lane; St Gregory; St Helen; St James, Duke's 
Place; St James, Garlickhith, otherwise Garlickhill; St. 
John Baptist; St John Evangelist; St John Zackery; St 
Catherine, Coleman Street; St Catherine, Christ Church, 
otherwise Gracechurch Street; St Catherine by the Tower; 
St. Lawrence in the Old Jewry, otherwise Lawrence Jewry ; 
St Lawrence, Pountney; St Leonard, East Cheap; St 
Leonard, Forster Lane ; St Magnus ; St Margaret, Loth- 
bury ; St. Margaret Moses ; St Margaret, New Fish Street ; 
St Margaret, Pallows; St. Margaret, Abchurch; St Mary, 
Abchurch ; St Mary, Aldermanbury ; St. Mar}', Aldermary ; 
St Mary in the Arches, otherwise St. Mary-le-bone; St 
Mary Bothaw; St Mary at Hill; St Mary Mounshaw; St 
Mary, Somerset; St Mary, Colechurch; St. Mary Stayning; 
St Mary, Woolchurch ; St Mary, Woolnorth ; St Martin, 
Ironmonger Lane; St Martin, Ludgate; St Martin, Orger; 
St Martin, Outwick ; St. Martin in the Vintry ; St. Matthew ; 
St Mary Magdalen, Milk Street; St Mary, Old Fish 
Street; St Michael Bassishaw; St Michael Cantrill; St 
Michael) Crooked Lane; St Michael, Queenhith; St 

T 3 
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Michael, Queen Saints; St Michael at Paternoster, iti le 
Royal ; St. Michael, in Wood Street ; St. Mildred the Virgin, 
in the Poultry; St. Mildred the Virgin, in Bread Street; St. 
Nicholas de Coy; St. Nicholas, Cold Abbey, otherwise Cole 
Abbey; St. Nicholas Olave; St. Olave, Hart Street; St. 
Olave, Old Jewry; St. Olave, Silver Street; St. Pancrass; 
St. Peter, Cheap; St. Peter, Cornhill; St. Peter, Paul's 
Wharf; St. Peter Poor; St. Peter, Coleman Street; St. 
Stephen, Walbrook; St. Swithin; St. Thomas the Apostle; 
the Holy Trinity, vulgarly called the Little St. Andrew, 
Holborn ; St. Bartholomew the Great ; St. Bartholomew the 
Less ; St. Bridget, otherwise St. Bride ; St. Buttolph, Alders- 
gate; St Buttolph, Aldgate; St Buttolph, Bishopsgate; St 
Dunstan in the West; St Giles, Cripplegate; St Sepulchre 
in the precinct of the hospital of Bridewell, and within the 
precinct of the late dissolved monastery, vulgarly called White 
Friars, in the parish of Trinity, in the Minories, in the Inner 
Temple, and in the Middle Temple ; and St Margaret, Old 
Fish Street, in the city of London ; with their and every of 
their appurtenances : And the reversion and reversions, 
remainder and remainders yearly, and other rents, issues, 
and profits thereof, and of every part thereof; and ail the 
estate, right, title, interest, inheritance^ use, trust, property, 
benefit, claim, and demand whatsoever, both at law and in 
equity, of her the said Mary W., of, in, or to the same, and 
and other the premises aforesaid : To have and to hold the 
said several parts and shares, and other the hereditaments 
and premises hereby granted, bargained, sold, and released, 
with their appurtenances, unto the said C. D. and E. F., and 
their heirs : To the several uses, upon the trusts, and for 
the several intents and purposes, and subject to the several 
powers, provisoes, declarations, and agreements hereinafter 
limited, expressed and declared of and concerning the same, 
that is to say. To the use of the said Mary W. and her heirs, 
until the said intended marriage shall be had and solemnised : 
To tniateeft ^^jy immediately after the solemnisation thereof, To the use 
lives of husband of the said C. D. and £. F., their heirs and assigns, for and 
and wife. during the joint natural lives of the said Mary W. and A. B., 

Upon trust that they the said C. D. and E. F., and the sur- 
vivor of them, his executors and administrators, do and shall 
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receive and take the rents, issues,' 

dace thereof yearly and every yei 

same shall become due, and pay \ 

proper hands of them the said A. B.I 

other person or persons as they the ^ 

by any deed or writing to be signel 

attested by one or more than one wi 

time direct or appoint, and whose i! 

from time to time be a good and suffl 

same : And immediately after the decel ^ .1 _ — ««« «ne Remainder to 

said A. B. and Mary W., To the use of the survivor of them *|;* ^ ^S**^ 

•^ ' tuiTiyor of 

and his or her assigns during his or her natural life : And them for life. 
after the determination of that estate by forfeiture or other- 
wise, To THE USE of the said C. D. and E. F., their executors Remainder to 
and administrators, during the life of such survivor of them the J^^ ^ ^™ 
said A. B. and Mary W., Upon trust to preserve the contin- 
gent uses and estates hereinafter limited from being defeated 
or destroyed, and for that purpose to make entries and bring 
actions as occasion shall require; but nevertheless to permit 
and suffer such survivor, his or her assigns, during his or her 
life, to receive and take the rents, issues, and profits of the 
same several parts of the said one thirty*sixth part hereby 
granted and released to and for his, her, or their use and 
benefit : And immediately after the decease of the survivor Remainder to 
of them the said A, B. and Mary W., To the use of *'"**^ 
the said C. D. and E. F., their executors and administrators. 
Upon the trusts and for the intents and purposes herein- 
after expressed and declared of and concerning the same ; that 
is to say, In trust for all and every the children of the body In trust for 
of the said A. B. on the body of the said M. W. lawfully ^jl^^" 
to be begotten, equally to be divided between and amongst 
them (if more than one), share and share alike, to take as 
tenants in common, and not as joint tenants, the respective 
parts and shares of such children respectively, of and in the 
same several parts of the said shares and hereditaments 
hereby granted and released, to be vested in them respec- 
tively, when and as they shall respectively attain the age of 
twenty-one years, for an estate of inheritance in fee simple At twenty.one 
to them, their heirs and assigns, subject nevertheless and *^y**»'»«^to 
without prejudice to the precedent uses and estates thereof 

T 4 
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m. 



If only ODe 
child, 

In trust for 
such child in 
fee simple. 



If no child, 



In trust for ap* 
pointment or 
will of survivor 
of husband luui 
wife. 



Ireinbefore limited, and which shall be then undeter- 
mined : And in caise any of such children shall depart this 
life under the age of twenty-one years, Then as to the 
part or share, parts or shares of such child or children who 
shall so depart this life under the age of twenty-one years, In 
TRUST for the remaining child or children, equally to be di- 
vided between and amongst them, if more than one, share 
and share alike, and to take as tenants in common, and not 
as joint tenants; and the several parts and shares of such 
children respectively of and in such surviving or accruing 
parts or shares of and in the said several parts of the said 
shares and hereditaments hereby granted and released, to 
be vested in them respectively when and as they shall 
attain the age of twenty-one years, for an estate of inheritance 
in fee simple, to them, their heirs and assigns, subject never* 
theless and without prejudice to the precedent uses and 
estates thereof, hereinbefore limited, and which shall be then 
undetermined : And in case all such children but one shall 
happen to depart this life under the age of twenty-one years, 
or in case there shall be but one child. Then in trust for 
such only surviving or only child, upon his or her attaining 
the age of twenty-one years, for an estate of inheritance in 
fee simple to such child, his or her heirs or assigns, subject 
nevertheless, and without prejudice to the precedent uses and 
estates thereof, hereinbefore limitedi which shall be then un- 
determined : And in case there shall be no child or children 
of the body of the said A. B. on tlie body of the said 
Mary W. his intended wife begotten, or being such, all of 
them shall depart this life under the age of twenty-one years, 
Then in trust for such person or persons, and for such 
estate and estates, and in such parts, shares, and proportions, 
manner and form, and subject to such provisoes, limitations, 
and agreements, as the survivor of them the said A. B. and 
Mary W., by any deed or writing to be by him or her sealed 
and delivered in the presence of and to be attested by one or 
more than one witness, or by his or her last will and tes- 
tament in writing to be by him or her signed in the manner 
by law for the time being required for making wills valid, 
shall from time to time direct, limit, give, or appoint; and 
in default of such direction, limitation, gift, or appointment. 
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or In case any such shall be, when and so soon as the estates 
thereby limited shall respectively end and determine. Then In default to 
TO THE USE of the right heirs of the said Mary W. for ever. \l^^^^^^ 
Provided always, and it is hereby declared and agreed, be- Mainteiuuice 
tween and by the parties to these presents, that from and imme- c^*"^- 
diately after the decease of the survivor of them the said A. B. 
and Mary W., and during the minority or respective minorities 
of any child or children of the said intended marriage, it shall 
and may be lawful to and for the said C. D. and £. F. and 
the survivor of them, and the executors and administrators of 
such survivor, to receive and take the rents, issues, and profits 
of the said several six parts of the said one thirty-sixth part 
and premises, or of the respective parts or shares of such child 
or children respectively, therein in the meantime and until 
their respective parts or shares thereof shall become a vested 
interest or vested interests in them respectively under or by 
virtue of these presents and the trusts hereinbefore declared 
thereof, and to pay and apply the same in, for, and towards 
the maintenance and education, advancement or benefit, of 
such child or children respectively, during his, her, or their 
respective minority or minorities: Provided also, and it is Power of ro- 
hereby further agreed and declared, by and between the said ^7***^*!,*"^ 
parties to these presents, that notwithstanding any of the trust fund, 
uses, estates, limitations, and trusts hereinbefore limited, it 
shall and may be lawful to and for the said C. D. and £. F., 
and the survivor of them, and the executors and admini- 
strators of such survivor, at any time or times during the joint 
lives of the said A. B. and Mary W., or during the life 
of the survivor of them, upon the request, and by and with 
the consent and direction of the said A. B, and Mary W. 
during their joint lives, and of the survivor of them during 
tlie life of such said survivor, to be testified by some deed or 
writing, under their, his, or her hands and seals, or hand 
and seal, attested by one or more than one witness, to grant, 
sell, and dispose of all and every or any of the said several 
six parts of the said one thirty-sixth part, hereditaments and 
premises, hereby granted, bargained, sold, and released, with 
the appurtenances, and the fee simple and inheritance thereof, 
unto any person or persons, and his, her, or their heirs and 
assigns, or to such use or uses, and in such other manner as 
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such person or persons shall direct or appoint, together or in 
parcels, for such price or prices in money as to them the said 
C. D. and E. F. and the survivor of them, or his executors or 
administrators, shall seem reasonable : And for that purpose, 
that it shall and may be lawful to and for the said C D. and 
E. F., and the survivor of them, and his executors or admini- 
strators, upon such request, and by and with such* consent and 
direction of the said A. B. and Mary W., or of the survivor of 
them as aforesaid, to be testified as aforesaid by any deed or 
deeds, writing or writings, to be by them or him signed, sealed, 
and delivered, in the presence of and to be attested by one or 
more than one wittiess, to revoke, determine, and make void 
all and every the uses, trusts, estates, limitations, powers, 
provisoes, directions, and agreements hereinbefore limited, 
created, mentioned, and declared of and concerning the same 
several ^six parts of the said one thirty-sixth part hereditaments 
and premises, or such parts thereof as shall be sold and dis- 
posed of; And by the same or any other deed or deeds, writing 
or writings, to be signed, sealed, delivered, and attested as 
last aforesaid, and at such request, and with such consent and 
direction as last aforesaid, to be testified as last aforesaid, to 
limit, appoint, and well and effectually convey and assure the 
same several six parts of the said one thirty-sixth part, lie- 
reditaments and premises, or such parts thereof, whereof the 
uses shall be so revoked unto the purchaser or purchasers, 
and his, her, or their heirs, or otherwise to limit, create^ 
direct, and appoint such new or other use or uses, trust or 
trusts, of and concerning the same several six parts of the 
said one thirty-sixth part, hereditaments and premises, or 
such parts thereof as shall be so sold or disposed of, as shall 
be requisite and necessary for the executing and effecting such 
sale or disposition, and as any purchaser or purchasers thereof 
shall direct or require : And upon payment of the money to arise 
by sale of the said premises, or any part thereof* unto the said 
C. D* and E. F., or the survivor of them, or his executors or 
administrators, when any part or parts thereof shall be sold for 
a valuable consideration in money, for them the said C. D. and 
Trustees* re- E.F., or the survivor of them, or his executors or administrators 
ccipte suflScient ^-q gjgn and give a proper receipt or proper receipts for the same^ 
puicfaasen. which receipt or receipts shall be a sufficient discharge or suffi- 
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cient discharges to such purchaser or purchasers for the money 
to be therein acknowledged or expressed to be received ; And 
such purchaser or purchasers shall not afterwards be answer- 
able or accountable for any loss, misapplication, or non-ap- 
plication of such purchase money so received, or any part 
thereof; And when any of the said premises shall be so sold for Share when 
a valuable consideration in money, and such receipt or receipts fr^m^J^jie ^^^ 
shall be given for the purchase money as last aforesaid, the 
said premises so sold shall from thenceforth be and remain 
and be for ever freed and absolutely discharged of and from 
all and every the uses, estates, limitations, trusts, powers, de* 
clarations, and agreements in these presents, before limited, 
declared, and contained of and concerning the same. lAdd 
power to appoint new trustees and their ii%demnitieSf and any 
other clauses circumstances may require^ from precedent^ anti^ 
p. 197.] In witness, &c« 
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VI. 



Settlement of the Family Estates of a Noblemak 
on the Marriage of hU eldest San with the Daughter 
af'a Nobleman strictly in Tail Male, the existing 
Entails destroyed cuxording to the Statute 3 4r 4 fV.A. 
c. 74. (see the statute, sect. 41.)9 and the Estates re- 
settled to old and new Uses. Term of 500 Years 
to secure Duchesses Jointure, Part of the Estates 
conveyed to the Use of the Duke in Fee. Bemaiiider 
of the Estates subject to Jointure of Duchess^ and to 
a Term of 1000 Years for raising Money — limited 
to the Duke for Life^ with Remainder to Marquis for 
Life. Term of 500 Years to secure Jointure to intended 
Marchioness. Term of 600 Years for Jurther Pro^ 
vision for intended Marchioness, in case she should sur* 
vive the Marquisj and to provide for Daughters and 
younger Children of Marriage, and for other special and 
immediate Purposes — subject to these Terms of Years* 
Limitations in Tail Male. Special Powers in the 
Event of there being no younger Children; if the 
Marquis should not survive the Duke ; if lie should 
survive the Duke and his intended Wife ; if no Issue 
Male of intended Marriage ; if Marquis survives his 
Father^ and intended Wife dies in his Lifetime without 
Issue. Cesser of Terms. Covenants by Duke and 
Marquis to pay Interest on Monies to be raised^ and to 
exonerate Lands. PowERofREYOCATiov if Marchioness 
dies without Issue Male. Appointment by intended 
Wifis Father of Monies to be raised from his Real 
Estates^ and secured by his Marriage Settlement to his 
younger Children* Assignment of a Moiety of the 
intended Wifis Marriage Portion to Trustees. Special 
Trusts for Wife^s Father^ the Marquis^ and younger 
QiUdren ;ifno younger Children^ for an only Son ; if 
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no Issue, to go to the Marquis. Provision as to eon- 
tingent Fortune of intended Wife. If the Contingency 

shall happenj her Jointure to be made up /., and to 

be charged upon the 600 Yeari Term. 

THIS INDENTURE, made the day of — , Pmrtie^ 

BETWEEN his Grace Henry Duke of M* (father of intended 
husband), of the first part; the Right Honourable Henry 
C, Esquire^ commonly called Marquis of B., eldest son and 
heir apparent of the said Henry Duke of B. (intended huS" 
band), of the second part ; the Right Honourable William 
Lord Viscount N. (father of intended wife), of the third part ; 
the Honourable Juliana D., daughter of the said Viscount 
N. (intended wife), of the fourth part ; the Honourable C. D. 

(trustee of intended wifis portion), of , of the fifth part ; 

Robert Earl of D. and T. W., of the sixth part ; the Right 
Honourable Sir O. W., Knight, one of the judges of her 

Majesty's Court of Queen's Bench, and Sir G. H., of , 

Bart, (trustees of a term of 500 gears), of the seventh part; 
the Right Reverend William Lord Bishop of A. and — 

I. K. of (trustees of a term of 1000 gears), of the eighth 

part; and L. M., of ^— , and N. O. (trustees of a term of 600 

gears), of the ninth part: Whereas, by indentures of lease and Reciuls of seu 

release, bearing date respectively the and — days of ornwV™***of 

, the release being made between the said Henry Duke Duke aod 
of M., by his then style of Henry Marquis of B., the Right ^^^^"^^^ 
Honourable Robert, then Lord Baron of D., and P. Q., 
of the first part ; W. H«, Esquire, and R. S., of tlie second 
part; the Honourable Robert F., now the said Earl of D., 
and the said T. W., Esquire, of the third part ; and A. H.^ 
Esquire, and Margaret H., his daughter, of the fourth 
part, and entered into previous to the marriage of the said 
Henry, now Duke of M., with the said Margaret H., the 
several manors, lands, tenements, and hereditaments therein 
and hereinafter mentioned, were granted, released, and con- 
firmed from and after the solemnization of such marriage 
to the said W. H. and R. S., their heirs and assigns. To the Family esutct 
USE of the said Henry, now Duke of M., and his assigns, ^^^^ 
during the term of his life, and from and immediately after 
his decease. To the use, intent, and pui'pose that the said Duke for life 
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Margaret H., if then surviving^ and her assigns, might have 
Annuity to and receive, during her life, one annual or yearly rent charge 

duchess for _/• » vi« i_ j^i^^» • 

Ufe^ ot f., payable in such manner and at such tunes as m 

the said deed of release is particularly mentioned ; and from 

and after the decease of the said Henry, now Duke of M., 

To trustees for and Subject, as aforesaid, To the use of the said Robert F. 

RenM^der to *^^ '^' ^'9 ^^*^ executors, administrators, and assigns, for 

uses in tail the term of 500 years j and subject thereto and to the said 

annual sum of Lj To the use of the first, second, third, 

and every other the son and sons of the said Henry, now 
Duke of M., by the said Margaret H., severally, succes- 
sively, and in remainder, one after the other, and of the several 
and respective heirs male of the body and bodies of all and 
every such son and sons lawfully issuing, the elder of them 
and the heirs male of his body being always preferred to the 
younger and the heirs male of his body ; and for de&ult of 
such issue To the use of the said Henry, now Duke of M., 
Trusts of term his heirs and assigns, for ever; and the said term of 500 
for 500 years, y^^^s was thereby declared to have been so created and 
mfunder, duke limited as aforesaid. Upon trust, in case the said Margaret 
in fee. jj^ should survive the said Henry, now Duke of M., to raise 

and levy the sum of 1. for her, the said Margaret H^ 

within one week after the death of the said Henry, now Duke 

of M., and further to aid the payment of her said jointure 

or annual rent charge of /., in such manner as in the 

said indenture is mentioned ; and upon further trust by all 

or any of the ways in the said indenture of release mentioned 

to raise the sum of —— 7. in case there should be an elder 

or only son and one or more only child or children of the 

said marriage, or if there should be issue one only daughter 

thereof, to be raised, paid, and payable as in such deed is 

Marriage por- particularly mentioned: ANn bt the SAin indenture of 

to^be^aid mrt* ^^^LEASE it was provided and agreed that the marriage por- 

in the pur- tion of the Said Margaret H., therein mentioned, should, with 

chase of land. ^^ consent of the said Henry, now Duke of M., be either 

laid out together or in parcels in the purchase of the fee- 
simple and inheritance of any lands, tenements, or heredita- 
ments in Great Britain, the same to be conveyed to the use 
of such person or persons, for such estate and estates, and to 
Uses. and for such uses, trusts, intentSi and purposes, and 8ub« 
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ject to such powers, charges, provisions, and limitations as 
were in that the now reciting indenture limited, ex- 
pressed, and declared of and concerning the manors, lands, 
and hereditaments therein comprised or limited, or so near 
thereto as the circumstances of parties would admit: And issue of the 
WH£B£AS the said marriage took effect, and there are issue ™»"»««* 
thereof the said Henry C, commonly called Marquis of B., 
and William C, commonly called Lord C, and no other, and 
the marriage portion of the said Margaret H. hath been 
since laid out in the purchase of the fee^simple and inherit- 
ance of certain manors, lands, and hereditaments situate in 
, which have been conveyed to the uses of the said mar- 
riage settlement: And whereas Richard, formerly Earl of Recital of wUl 
L., by his last will and testament, bearing date on or about intMid«i*wife*s 
the — — day of — , did, amongst other things, devise gnrndfiuher. 
ALL and every his lordships, honours, manors, lands, tene- 
ments, hereditaments, and estates in Great Britain, Ireland, 
and elsewhere, to , their heirs and assigns. To the use Power for Vis- 
of the said William, now Viscount N., and his assigns, during *?""* ^' ^ 

o ' o charge estates 

his life, with divers remainders over, and with power to with 40,000/. 
charge the same estates with any sum of money not exceeding ^aj^**""*^*' 
40,000/1 in the whole, for the portions of his younger chil- 
dren : And whereas, by certain articles bearing date the Recital of mar- 
day of , and made between the said William Viscount N. ''**^^ "^^^^S" 

•^ ' meut of Vi»- 

of the first part, the Honourable Lucy O. of the second part, count N. 

the Right Honourable George then Baron O. {since deceased)^ 

the Right Honourable Matthew then Baron B. (since deceased)^ 

and the said C. D., of the third part, and executed previous to, 

and in consideration of, the intermarriage of the siud William 

Viscount N. and Lucy O., he the said William Viscount N., for 

himself, his heirs, executors, and administrators, did covenant 

and agree with the said George Lord O., Matthew Lord B., and 

C. D., that all and singular the said lordships, manors, lands, 

tenements, and hereditaments last .mentioned should be and Estates charged 

continue chars^ed with the said sum of 40,000/. as a provision 7** 4o,ooot 

,  for younger 

for the younger child or children of the said last-mentioned children, 
marriage, to be paid (if more than one) in such proportions 
and at such time or times as the said Wm. Viscount N. and 
Lucy O. should appoint during their joint lives, and in default 
of such appointment, then at such time or times, and in such 
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Issue of that 
marriage, one 
son and two 
daughtera. 



Recital of in- 
tendedmarriage 
between eldest 
son of Duke of 
M. and a 
daughter of 
Viscount N. 



Fiasrv testa- 

TUK. 



proportions, as he the said William Viscount N. after the de- 
cease of tlie said Lucy O. should by any deed or writing under 
his hand and seal direct and appoint : And whereas tlie said 
marriage between the said William Viscount N. and Lucy O. 
afterwards took eiFect, and there are now issue thereof the 
Honourable George D., the only son, and the said Juliana 
D. and the Honourable Arabella D., the daughters, and no 
other issue: And whereas the said Lucy Viscountess N» 
hath since died, and no joint appointment was executed of 
the said sum of 40,0001 : And whereas a marriage is agreed 
upon and intended forthwith to be had and solemnised between 
the said Henry C, commonly called Marquis of B., and Ju- 
liana D., and it hath been thereon proposed and agreed to 
destroy all the limitations, trusts, remainders, estates tail, and 
uses of and in the said several and respective manors, lands, 
tenements, and hereditaments of him the said Henry Duke of 
M., and comprised in the said recited indenture of release of 

the day of ^ except the jointure of the said Margaret 

Duchess of M. and the said term of 500 years, and the 
several trusts, uses, intents, and purposes tiiereof, and to 
limit all and singular those manors, lands, tenements, and he* 
reditaments to, for, and upon the several uses, intents, and 
purposes hereinafter mentioned or declared of and concern- 
ing the same, and charged and chargeable as hereinafter 
mentioned ; and that also the said fortune or portion of her 
the said Juliana D. shall be raised, secured, and applied in 
manner hereinafter mentioned ; and that such provisions shall 
be made for her the said Juliana D. in case of her surviving 
the said Henry Marquis of B., and for her issue by him, as 
hereafter mentioned ; and that such present maintenance as 
hereinafter specified shall be made and secured during the 
joint lives of the said Henry Marquis of B., and of his said 
father. Now this Indenture witnesseth, that in consider- 
ation of the said marriage now intended between the said 
Henry Marquis of B. and Juliana D., and of her marriage 
portion of 20,000/., the sum of 1 whereof is to be im- 
mediately raised and paid to the said Henry Marquis of B., 
and for the destroying all estates tail, remainders, and limit- 
ations (except as aforesaid) of and in all and singular the 
said manors, lands, tenements, hereditaments, and premises, the 
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estate of the said Henry Duke of M., as aforesaid, and for 
settling the same to, for, and upon the several uses, trusts, 
intents, and purposes hereinafter mentioned and declared of 
or concerning the same ; and for providing a present main- 
tenance for him the said Henry Marquis of B. during the 
joint lives of him and the said Henry Duke of M., and also 
for providing a competent support for her the said Juliana D. 
in case she shall survive the said Henry Marquis of B., and 
suitable fortunes for her children or issue by him ; and for 
settling and assuring the said manors, lands, tenements, and 
hereditaments, and every of them, in the name and family of 
him the said Henry Duke of M, in manner hereinafter men- 
tioned; and also in consideration of the sum of 55. to each 
of them the said Henry Duke of M. and Henry Marquis of 
B. paid by the said E. F., the receipt whereof is hereby ac- 
knowledged, he the said Henry Duke of M. [take the operative 
part, general words, Sfc, from Precedent anti, p. 199., to 
the end of the first declared tLse'\x Then as for and concern- After marriage, 

ing the said manors and hereditaments called , To the i^j^dg^'^^*^ 

USE of the said Henry Duke of M., his heirs and assigns for duke in fee. 
ever; and as for and concerning all other the manors. As to residue 
lands, tenements, hereditaments, and premises hereinbefore 
described, granted, released, and confirmed, with their ap-» 
purtenances. To the intent and purpose that the said Subject to join- 
Margaret Duchess of M. and her assigns, in case she shall *"'®° uchess. 
survive the said Henry Duke of M., may have and receive 
during her life the said jointure or yearly rent charge of 
  Z., in manner, at such times, and with such remedies for 
the recovery of the same as are declared and provided in and 
by the said recited indenture of release of the ; and sub- 
ject thereto. To the use of the said Robert, now Earl of D., To trustees for 
and T. W., and the survivor of them, for and during the feTuJiTjoiliture 
said term of 500 years, to commence from and after the de- of duchess. _ 
cease of the said Henry Duke of M., to, for, and upon the 
several uses, trusts, intents, and purposes declared of or con- 
cerning the same in and by the said recited indenture of release 
of the  day of — ; and subject thereto. To the use of To trustees for 
the said William Lord Bishop of A., and I. K., and the sur- ^"^ y"*"" 
vivor of them, his executors, administrators, and assigns, for 
the term of 1000 years from the day of the date of these 

VOL. IV, u 
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presents, and thenceforth next ensuing, and fully to be com* 

plete and ended; and from and after the determination or end 

Use of duke for of such term, and subject thereto, To the use of the said 

e, sans e. ^^^^ Duke of M., and his assigns, during his natural life, 

without impeachment of or for any manner of waste, and with 

full power to commit waste ; and from and after the deter* 

mination of that estate, by forfeiture or otherwise, in the life* 

Use to trustees, time of the Said Henry Duke of M., To the use and behoof 

thigentT^^^**" of the said Sir O. W. and Sir G. H., and their heirs, during the 

mainders. nfe ^f ^^ g^id Henry Duke of M., Upon trust to preserve 

the several estates and remainders hereinafter limited from 
being defeated or destroyed, and for such purpose to make 
entries and bring actions as the case shall require^ but never- 
theless UPON TRUST to permit and suffer the said Henry 
Duke of M ., and his assigns, to receive and take to his and 
their use the rents, issues, and profits of all and singular the 
said manors, lands, tenements, hereditaments, and premises last 
mentioned as the same shall accrue ; and from and after the 
decease of the said Henry Duke of M., and subject to the said 
jointure or annual sum of /., and the said term of 500 

Use of marquis years and the trusts thereof. To the use of the said Henry 
wLte^ ^^^ Marquis of B., and his assigns, for the term of his natural 

life, without impeachment of or for any manner of waste, 
and with full power to commit waste ; and from and after 
the determination of that estate, by forfeiture or otherwise, 
in the lifetime of the said Henry Marquis of B., To the 
USE of the said Sir O. W. and Sir G. H., and their heirs. 
To trustees to during the life of the said Henry Marquis of B., Upon 

support con- ° . i . i i . o 

tingentre. TRUST to preserve the estates and remainders beremafter 
mainders. limited from being defeated or destroyed, and for such pur- 

pose to make entries and bring actions as the case shall 
require, but nevertheless upon trust to permit and suffer 
the said Henry Marquis of B., and his assigns, to receive 
and take to his and their use the rents, issues, and profits of 
all and singular the manors, lands, tenements, hereditaments, 
and premises last mentioned, as the same shall accrue; and 
from and immediately aftier the decease of the said Henry 
Jointu re of Marquis of B., To THE intent and purpose that she the 
tended mar-' s^iid Juliana D. (if then surviving), and her assigns, shall 
chionefls, in hqJ jQ^y have and receive to her and their own use, yearly 
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and every year during her life^ the annual sum, jointure^ case die top- 
or rent charge of L, and also such further or other an- tended hus-* 
nual sum, jointure, or rent charge as may hereafter become band, and 

, ,,, i-it J. ' further annual 

due and payable to or for her or them upon the contm- sums upon con- 
ffency or event hereinafter mentioned, the said several and t»nge»cy 

• 1 ' • ^ * I. •k^ happening. 

respective annual sums, jointures, or rent charges, as the 
same shall subsist, to be paid and payable to her and her 
assigns during her life as aforesaid, over and above all 
manner of charges, taxes, deductions, and assessments 
whatsoever, parliamentary or otherwise, now or hereafter 
to be made, taxed, rated, assessed, or imposed, subject 
nevertheless, and without preference or prejudice, to the said Subject to join- 
yearly sum of  L before mentioned and provided for the 
said Margaret Duchess of M., in case of her surviving the 
said Henry Duke of M., and the same to be unto her the 
said Juliana D., in full recompense, lieu, bar, and satisfaction Jointure to 
of and for all dower and thirds at the common law, which Heutf do^r!^ 
she the said Juliana Lucy might have, claim, challenge, 
or be entitled to out of all or any of the real estates of him 
the said Henry Marquis of B., or whereof he may be seised 
during the said intended coverture, the said annual sum or rent 
charge of—/., and such other or further annual sum or sums 
of money, jointure or jointures, rent charge or rent charges, 
as may hereafter arise or accrue to her upon all or any of the 
contingencies or events hereinafter mentioned, to be paid and 
payable to her the said Juliana D. and her assigns during 
her life as aforesaid, by two equal payments or portions 

annually ; that is to say, on the day of ^ and the 

— day of — , in every year during her life, and the first 
payment thereof to be made on such of the said days as shall 
next happen after the decease of the said Henry Marquis 
of B. [adrf power of distress and entry as in Precedent^ 
p. 204.] ; and subject and liable to the said several annual 
sums, rent charges, or jointures as the same shall happen to 
subsist, To THE USE of the said L. M., N. O., and the survivor To trustees for 
of them, his executors, administrators, and assigns, for and ^^ ^^^^ 
during the term of 600 years thence next ensuing, and fully 
to be completed and ended ; and from and after the end or 
sooner determination of such term, and subject thereto and 
otherwise as aforesaid, To the use of the first, second, Use of first and 
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By any after 
taken wife. 



other sons of third, and every other successive son and sons of the said 
^e^bVhi- Henry Marquis of B. by her the said Juliana D., severally, 
tended wife. successively, and in remainder, one after the other, in order 

and course as they and every of them shall be in priority of 
birth, and of the several and respective heirs male of the 
body and bodies of all and every such son and sons law- 
fully issuing, the elder of such sons and the heirs male of his 
body being always preferred to and to take before the younger 
and the heirs male of his body ; and for default of such issue, 
To THE USE of the first, second, third, and every other 
successive son and sons of the said Henry Marquis of B. by 
any after-taken wife, severally, successively, and in remainder, 
one after the other, as they and every of them shall be in 
priority of birth and seniority of age, and of the several and 
respective heirs male of the body and bodies of all and every 
such son and sons lawfully issuing, the elder of such sons and 
the heirs male of his body being always preferred unto and 
to take before the younger and the heirs male of his body; and 
for default of such issue, To the use of the said Wm. C, 
conmionly called Lord C, second son of the said Henry 
Duke of M., and his assigns, during the term of his natural 
life (nevertheless subject as aforesaid), without impeachment 
of or for any manner of waste, and with full power to commit 
waste ; and from and after the determination of that estate 
by forfeiture or otherwise during the life of him the same Wm, 
To triMtees, to L^^d C, To THE USE and behoof of the said Sir O. W. and 

support con- , 

tingent re- Sir G. H. and their heirs, during the life of the same Wm. 

main ers. Lord C, UpoN TRUST to preserve the several estates and re- 

mainders hereinafter limited from being defeated or destroyed, 
and for such purpose to make entries or bring actions as the 
case shall require; but nevertheless upon trust to per- 
mit and suffer the said Wm. Lord C. and his assigns to receive 
and take to his and their use the rents, issues, and profits of 
all and singular the said lands, tenements, hereditaments, and 
premises last mentioned as the same shall accrue (subject as 
aforesaid) ; and from and after the decease of the said Wm. 

First and other j^^j.^ q ^^^ subject as aforesaid. To the use of the first, 

sons of Lord j V • j j 

C. in tail male, second, third, and every other successive son and sons of the 
body of him the same Wm. Lord C. lawfully issuing, severally, 
successively, and in remainder,one after the other, in order and 



Remainder 
to Lord C, 
second son 
of the duke for 
life, sans waste. 
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course as they and every of them shall be in priority of birth, 
and of the several and respective heirs male of the body and 
oodies of all and every such son and sons lawfully issuing, the 
elder of such sons and the heirs male of his body being 
always preferred unto and to take before the youngest and 
the heirs male of his body ; and for default of such issue (sub- 
ject as aforesaid), To the use of the said Henry Marquis Remainder to 
of B., and his heirs male for ever : And it is hereby de- ^®*" male of 
GLARED AND AGREED, bv and between the said parties to these ^ 

t .1 i»,^^« r .1 Trusts of 1000 

presents, that the said term ot 1000 years so as aioresaid yean term, 
limited to the said Wm. Bishop of A. and J. K., and the 
survivor of them, his executors, administrators, and assigns, 

is and shall be so vested in them and him. Upon trust and To raise 1. 

to the intent and purpose that they and he do and shall, as marquis shall 
soon as may be after the solemnisation of the said marriaf^e, jointly, or as 

iini t 1 • % ^ ^^ marquis, 

by and out of the annual or other rents, issues, and profits surviving the 
of all or any of the manors, lands, tenements, and heredita- ^"^®' **^^ 

* appointa 

ments comprised in such term, or by sale or mortgage of all 
or any part of the same for all or any part of the said term, 
levy and raise the principal sum of — — /. of lawful current 
money of England, to or for such person or persons and to 
and for such use or uses as they the said Henry Duke of M. 
and Henry Marquis of B. shall joindy, or as the said Henry 
Marquis of B., if he shall survive the said Henry Duke of M., 
shall, by any deed or writing under their hands and seals, or 
his hand and seat, direct or appoint, and also do and 
shall, at such time and by such means as aforesaid, levy and 

raise the further principal sum of /• of like lawful cur- Also l, 

rent money, to or for such person or persons, and to and ^^^"nt'^**^ 
for such use or uses as he the said Henry Duke of M. 
shall, by any deed or deeds, writing or writings, or by his 
last will and testament in writing, signed by him in the 
manner by law required for the time being for making 
wills valid, direct or appoint ; And to the further in- Also to pay 
TENT AND PURPOSE that they the said Wm. Bishop of A. '^"""^ ^^^^^ 
and J. K., and the survivor of them, his executors, admi- inarquis,during 
nistrators, and assigns, do and shall, out of the annual rents, himself uid his 
issues, and profits of the manors, lands, tenements, and heredi- &ther. 
taments comprised in the said term, or by sale or mortgage of 
all or any of them for all or any part of the said term, raise, 
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levy, and pay to the said Henry Marquis of B.^ and his 
assigns, for and during the joint lives of himself and of the 
said Henry Duke of M., one annual rent charge or sum of 

— Z., by two equal half-yearly payments, on every day 

of — and ' day of during the said term, over 

and above all and all manner of taxes, deductions, charges, 
First payment and assessments, parliamentary or otherwise, the first payment 

of annuity. thereof to begin and be made on the  day of next 

Power of di»- eusuing the date of these presents; and if the said annual 
in"iiM^anmat^ rent charge or sum shall be behind and unpaid by the space 
in arrear. of twenty-one days next after all or any of the days or times 

hereinbefore mentioned or appointed for the payment thereof, 
then and in such case, and as often as it shall so happen, it 
shall and may be lawful to and for the said Henry Marquis 
of B., and his assigns, into or upon all or any of the said 
manors, lands, tenements, hereditaments, and premises charge- 
able therewith or liable thereto, or into or upon any part of 
the same, to enter and distrain, and the distress and distresses 
then and there found to lead, take, drive away, and impound, 
and thereof to dispose according to law, for and towards 
payment and satisfaction of all such arrear or arrears as then 
shall be due or owing of the said annual rent charge or sum, 
together with all such damages and costs as may or shall be 
sustained by reason or on account of such arrear or nonpay- 
ment, and the said method of recovering or enforcing pay- 
ment of the same : And further, that in case the said yearly 
rent charge or sum shall be behind and unpaid by the space 
of sixty days next after all or any of the days or times herein- 
before mentioned or appointed for payment thereof, then 
in such case, and as the same shall so happen, it shall and may 
be lawful to and for the said Henry Marquis of B., and his 
assigns, into or upon all or any of the said manors, lands, tene- 
ments, hereditaments, and premises therewith chargeable, or 
into any part of those lands, tenements, hereditaments, and 
premises in the name of the whole to enter, and the same 
to hold, occupy, possess, and enjoy, and the rents, issues, and 
profits thereof to receive and take to his and their own use 
and behoof, until he or they shall or may be thereby or other- 
wise fully paid off all arrears of such annual rent charge or 
sum, as also all such part and parts of the same rent charge 
which during such receipt or possessions shall accrue or 
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become owing^ together with all such costs, charges, and 

expenses as he or they shall sustain, expend, or be put unto 

in the recovering, receiving, or levying such arrear and 

every part of the same: And it is hereby further de- Trusts of the 

GLARED AND AGREED, by and between the said parties to these y^'^,*'^^^ 

presents, that the said term of 600 years so as aforesaid 

limited to the said L. M. and N. O., and the survivor of 

them, his executors, administrators, and assigns, is and shall 

be so vested in them and him Upon trust, and to the intent if intended 

and purpose that in case the said Juliana D. shall happen to Z^^^ survives 

* , ,  *-^ the marquis^ 

survive the said Henry Marquis of B., they the said L. M. to pay her 
and N. O., and the survivor of them, his executors, adminis- "^^'J^^? * 
trators, or assigns, do and shall, within one week next after decease, 
the decease of the said Henry Marquis of B., raise and levy, 
by or out of the annual or other rents, issues, and profits of 
the said manors, lands, tenements, and hereditaments in them 
vested as aforesaid, or any part or parcel of the same, or by 
sale or mortgage of all or any of those manors, lands, tene- 
ments, and hereditaments, for all or any part of the said 

term, the sum of L unto and for the said Juliana D., if 

then surviving as aforesaid, and her assigns, and the same 
do and shall pay over immediately when so raised to the 
said Juliana D. for her and their own proper use: And upon Also to raise' 
FURTHER TRUST, and to the further intent and purpose, that auk^to "^ ^\ 
the said L. M. and N. O., and the survivor of them, his aaer provided, 
executors, administrators, or assigns, do and shall, by and 
out of the annual and other rents, issues, and proQts of all 
and every the manors, lands, tenements, hereditaments, and 
premises comprised in the said term of 600 years, or by 
sale or mortgage of all or any part of the same for all or any 
part of the same term, levy and raise the principal sum of 
10,000Z. in addition to the sum of 10,000/. hereinafter pro- 
vided and agreed to be raised and paid unto them out of the 
marriage portion of the said Juliana D., which said two 
several sums of 10,0002. each are to be taken as and for the 
portions or provisions of or for the daughter or daughters. Provision for 
younger child or younger children of the said Henry Mar- ^o^^^^^'chil-^ 
quis of B. by the said Juliana D., and to be paid unto drenofmar- 
or amongst them in such manner, and form shares and pro- "*^' 
portions at such time or times, and subject to such con- 
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To be paid as 
marquis shall 
appoint. 



In default, as 
marchioness 
shall appoint 
during widow- 
hood only« 



In default of 
appointment, 
to younger chil- 
dren equally, 
or to an only 
child. 



Benefit of 
survivorship 
among younger 
children. 



ditions, limitations, and restrictions, and with such main- 
tenances thereon, not exceeding L for each /. yearly, 
as he the said Henry Marquis of B. shall, by any deed 
or writing under his hand and seal, attested by one or 
more than one witness, or by his last will and testament 
in writing, signed by him in the manner by law required for 
the time being for making wills valid, direct, limit, or ap- 
point ; and in default of such direction, limitation, or appoint- 
ment, then in such manner and form, shares and proportions, 
at such time or times, and subject to such conditions, limit- 
ations, and restrictions, as the said Juliana D. shall, by any 
deed or writing under her hand and seal, during her widow- 
hood only, and attested by one or more than one witness, or 
by her last will and testament in writing, signed by her in 
the manner by law required for the time being for making 
wills valid, direct, limit, or appoint, and with maintenance 

thereon at the rate of L for each L annually, until 

actually paid; and in default of such direction, limitation, or 
appointment by the said Henry Marquis of B. and Juliana D. 
respectively as aforesaid, then the said several sums to be paid 
and payable unto or amongst such daughter or daughters, 
younger child or younger children, if more than one, in equal 
share and proportions, and with annual maintenance thereon 
at the rate last before mentioned until actually paid ; and if 
there shall be one such daughter or younger child only, the 
same to be paid and payable to such daughter or only younger 
child, and with such maintenance as aforesaid until actual 
payment thereof; the same to be so paid and payable to such 
younger children, being a son or younger sons, at their several 
and respective ages of twenty-one years, and being a daughter 
or daughters, at her or their respective ages of twenty-one years 
or days of sooner marriage ; and in case any such younger 
son or sons shall happen to die without attaining such age or 
marrying, the share or shares of the person or persons so dying 
shall survive and go to the survivor or survivors, and be paid 
and payable unto him, her, or them, and with such interest 
or maintenance as aforesaid, at such time or times, in such 
manner and form, and subject to such conditions and re- 
strictions as attend his, her, or their original portion or por- 
tions hereby provided for them as aforesaid; and in case 
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all such daughter or daughters, younger child or younger If younger 
children, shall happen to die without attaining such age *^^*j^™ **l <^« 
of twenty-one years, or without sooner marrying respectively, one (daughters 
Then and in such case it is hereby further declared rkdf "oood"/ 
and agreed that the said sum of 10,000/. so as aforesaid to merge in the 
charged or chargeable upon the said manor, lands, tenements, JheTand^ ^ 
hereditaments, and premises, under the said term of 600 
years, shall merge and sink into the inheritance thereof for the 

benefit of the person or persons entitled thereto ; and the said And 1, 

other sum of 10,000/., other part of the said marriage portion S^of^^?"' 
of the said Juliana D., shall go and be paid unto the said chioness, to bo 
Henry Marquis of B., his executors, administrators, and SJ^bwd,*' 
assigns : Provided nevertheless, that if the said Henry proyig^ en- 
Marquis of B. in his lifetime shall think proper to raise all abiing the mar- 
or any part of the said principal sum of 10,000/1 as aforesaid lo'ooo/i'out of 
charged or charegable as upon the said manors, lands, tene- the term of 600 
ments, and hereditaments, for all or any of the purposes afore- interest 
said, by any deed or writing under his hand and seal, attested 
by one or more than one witness, he shall and may direct 
the same so to be raised, levied, and paid for the purposes 
aforesaid, and the same accordingly shall and may be so raised 
and levied under or by aid of the said term of 600 years, and 
shall carry interest for the money so raised from the time or 
times of so raising the same : And further, that in case of if no appoint- 
no such direction, limitation, or appointment as aforesaid, of J^^^'^u^Jg 
or concerning the said daughter or daughters, younger child younger chil- 
or children's portions or provisions as aforesaid, whereby the ^ wlya^i^' 
same become payable equally among them, if more than one, portion of por. 
and if but one to such one, it shall and may be lawful to and ^^«^e^ 
for the said L. M. and N. O., and the survivor of them, his •fto' c^path of 
executors, administrators, or assigns, after the death of the ™"^"^ • 
said Henry Marquis of B., to advance, raise, and pay any 
part of the portion or provision to which any younger son 
shall be entitled, not exceeding one third part thereof, for his 
or their then present advancement in the world, in the pur-^ 
chase of any commission or employment, although such 
son or sons should not then have attained the age of twenty- 
one years, provided the consent in writing of the guardian or 
guardians of such, signed by such guardians, be first there- 
unto had ; and all sum and sums of money so raised and paid 
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shall be accounted part of the portion or provision of or for 

such son or sons, and shall be deducted and allowed thereout, 

and from such advancing and levying the same cease to be 

any further part of such son or son's portion or provision 

Ifmarquudiet under or by virtue of these presents: And upon fur- 

dui^^tw^ff THER TRUST, and to the further intent and purpose, that in 

issue, to pay case he tlie said Henry Marquis of B« shall happen to die 

foT^ich child'! iJi ^^ lifetime of the said Henry Duke of M., leaving 

support, &c. issue living by her the said Juliana D., then and in such 

case to levy and raise, by all or any of the ways and means 

aforesaid, the annual sum of /. to and for each and every 

such child or children, as and for their respective support^ 
education, and maintenance, and to be paid and payable 
for that purpose by equal half-yearly payments unto each 

upon every — ^ day of — and day of — in each 

year, until the portion or provision of or for such re- 
spective child by or under these presents shall become 
payable, and no longer, and to be paid for the purpose 
aforesaid unto the guardian or guardians for the time being 
of such child or children respectively during their several 
Cesser of terms minorities: Provided, and it is hereby declared and agreed, 
of years. ^^^ when and so soon as all the respective uses, trusts, in- 

tents, and purposes of the said several and respective terms 
hereby created, limited, or vested shall be fully executed, 
performed, and completed, and the charges and expenses of 
the said several and respective trustees thereof, and their 
respective executors, administrators, or assigns, shall be re- 
imbursed unto him or them, and all sum and sums of money 
raised or borrowed under the said respective terms shall be 
fully paid off and discharged, then the said several and respec- 
tive terms, or so much thereof respectively as shall then remain 
unexpired or undisposed of, shall cease, determine, and be- 
come absolutely void, or, at the choice or election in writing 
under hand and seal of the person or persons who then shall be 
entitled unto and seised of the reversion and inheritance of and 
in the manors, lands, tenements, and hereditaments comprised 
in such respective terms, shall attend and be assigned to attend 
Power to grant the reversion and inheritance thereof: Provided also, that it 
^**^' shall and may be lawful to and for the said Henry Duke of 

M., Henry Marquis of B.» and William Lord C. {add power 
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to grant Ucuesy as in Precedent No.L p. 225.]: Provided Power of re- 
ALSO, and it is hereby further declared and agreed, by and J^elmiie of* 
between the parties to these presents, that in case the said intended mar- 
Juliana D. shall happen to die in the lifetime of the said "^^' 
Henry Duke of M. and Henry Marquis of B., without 
leaving any issue male by the said Henry Marquis of B., it 
shall and may be lawful to and for the said Henry Duke of 
M. and Henry Marquis of B. jointly, or to and for the said 
Henry Marquis of B., in case he shall survive the said Henry 
Duke of M., by any deed or writing under their or his hand 
and seal, attested by one or more than one witness, to revoke 
all or any of the limitations herein made of and concerning the 
said manors, lands, hereditaments, and premises, other and ex- Eiception. ] 
cept the several limitations and agreements charging or giving ' 
power to charge or levy out of the same manors, lands, here- 
ditaments, and premises the several sums of money herein- 
before mentioned, and the jointure of the said Duchess of M., 
and to settle or appoint any new uses or limitations respect- 
ing the same, in such manner and to such eiFect as they or 
he shall please, and notwithstanding any thing herein con- 
tained to the contrary thereof: And further, that in case Further trust 
the said Henry Marquis of B. shall survive the said Henry ye^X^^L^ 
Duke of M., and be in the actual possession of the said ing money, if 
manors, lands, hereditaments, and premises, and that the said ^^hTs father 
Juliana D. shall happen to die in the lifetime of the •nd the mar- 
said Henry Marquis of B., without issue then living, it die^n^the life- 
shall and may be lawful to and for the said Henry Mar- time of the 
quis of B., by any deed or writing under his hand and UhuS'*"'""* 
seal, attested by one or more than one witness, to charge 
all or any of the said manors, lands, tenements, heredita- 
ments, or premises comprised in the said term of 600 years, 
with any sum or sums of money not exceeding the prin- 
cipal sum of , to, for, or upon such uses or purposes as 
he shall think proper; and that the said several and respective 
sums of money when so charged as last aforesaid shall and 
may be severally paid and levied by and under the said term 
of 600 years, and by aid and assistance thereof, and by all or 
any of the means hereinbefore mentioned, and by the said 
trustees of that term, or the survivor of them, his executors, 
administrators, or assigns, under all and every the trusts, 
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Second Tes- 
tatum. 



powers, and authorities of such term^ or relative to the same: 
And each of them the said Henry Duke of M. and Henr^ 
Marquis of B.^ for himself, his heirs, executors, and admini- 
strators, doth covenant, promise,and agree with the said L.M. 
and N. O., and the survivor of them, his executors, admini- 
strators, and assigns, in manner following (that is to say), 
that in case they or either of them shall raise, borrow, or 
charge, or procure to be raised, borrowed, or charged, all 
or any of the sums of money hereinbefore provided for them 
jointly or separately as aforesaid, or mentioned or intended to 
be, or any part thereof, they or one of them shall well and 
truly during their joint lives, and the survivor of them shall 
and will during his life, pay, clear off, and satisfy all interest 
of, upon, and for the sum or sums of money so to be raised, 
borrowed, or charged, or so to be procured as aforesaid, in 
such manner and at such times as the same shall respectively 
accrue, and shall and will well and sufficiently exonerate and 
indemnify the said manors, lands, tenements, and heredita- 
ments therewith charged or chargeable as aforesaid of, from, 
and against all such interest money and every part of the 
same : And also, that in case they the said Henry Duke of 
M. and Henry Marquis of B. respectively sjiall raise, borrow, 
or charge, or procure to be raised, borrowed, or charged, all 
or any of the sum or sums of money hereinbefore provided 
for them respectively as aforesaid, or intended to be, or 
any part of all or any of those sums, that he or they so rais- 
ing, borrowing, or charging the same, or procuring the 
same to be so raised, borrowed, or charged, shall and will 
during his life well and truly pay, clear off, and satisfy 
all interest of, upon, or for all and every the sum and sums 
of money so to be raised, borrowed, or charged, or pro- 
cured so to be as aforesaid, in such manner and at such 
times as the same shall respectively accrue, and shall and 
will well and sufficiently exonerate and indemnify the said 
lands, tenements, and hereditaments therewith charged or 
chargeable as aforesaid of, from, and against all such interest 
money and every part thereof: And this Indenture fur- 
ther WITNESSETH, that in consideration of the said intended 
marriage, and of the aforesaid settlement made as aforesaid of 
the said real estates of the said Henry Duke of M. and Henry 
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Marquis of B., and in order to make a further and better Appointmwit 
provision for the issue of the said marriage^ and in consider- ^^^'s &tber of 
ation of the sum of IO5. to the said William Lord Viscount N. marriage por- 
paid by the said L. M. and N. O., the receipt whereof is 
hereby acknowledged, He the said William Lord Viscount N., 
in pursuance and execution of all powers and authorities in 
him for that purpose vested, or in any sort enabling him here- 
unto, HATH directed and appointed, and by these presents 
BOTH direct and appoint, the principal sum of 20,000/., part of 
the said sum of 40,000/. directed to be raised as aforesaid by 
the said will of the said Earl of L., as and for the marriage 
portion of her the said Juliana D., his daughter, and to be 
raised, paid, and payable out of all and singular the lordships, 
honours, manors, lands, tenements, and hereditaments of the 
said Richard Earl of L. thereunto liable under or by virtue 
of his the said will of the said Earl of L., the same to be paid 
and payable in manner hereinafter mentioned : And this In- Third Tta- 
DENTURE FURTHER WITNESSETH, that for the Several consider- ''^*'^'•• 
ations hereinbefore mentioned, and in consideration of the 
further sum of bs, to each of them the said William Lord 
Viscount N. and C. D. paid by the said L. M. and N. O., 
the receipt whereof is hereby acknowledged. They the said Assignment of 
William Lord Viscount N. and C. D., according to their "^If^ °1[,""7^ 

' o nage portion to 

several estates and interests therein, and with the privity trustees. 
and consent of the said Henry Marquis of B. and Juliana 
D. respectively, testified by their severally executing these 
presents, have and each of them hath given, granted, bar- 
gained, sold, assigned, and set over, and by these presents 
DO and each of them doth give, grant, bargain, sell, trans- 
fer, assign, and set over; And the said Henry Marquis 
of B. and Juliana D. have and each of them hath as- 
signed, ratified, and confirmed, and by these presents do 
and each of them doth assign, ratify, and confirm unto the 
said L. M. and N. O. all that the principal sum of 10,000/., 
part of the said sum of 20,000/. so appointed as a marriage 
portion for the said Juliana D., and all future interest thereof 
at the rate of one peppercorn by or for each 1 00/. annually, and 
no more, during the life of the said William Lord Viscount N., 
but afterwards at the rate of 5/. by or for each 100/. annually : 
To HAVE, HOLD, RECEIVE, AND TAKE the Said last-meutioued 
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monies and premises unto and by the said L. M. and N. O., 

and the survivor of them, his executors, administrators, and 

Trusts. assigns, Upon trust, and to the intent and purpose that they 

and he do and shall, during the life of the said William Lord 
To pay nominal Viscount N., pay over unto him the said Henry Marquis of 
itf^oTlird^jf ®' ^^ ^^ assigns, or permit him and them during his life to 
to the marquis, receive and take the said annual interest thereof at the rate 

aforesaid, as the same shall arise or accrue ; and from and 

after the decease of the said William Lord Viscount N., 

After death UpoN TRUST to preserve the same principal money and 

pUromo^ey*** *^® interest thereof as then payable, upon the present se- 

out at interest curity, or to call in and receive the said principal sum, 

with consent ofj^i^i ^^-^a. i 

the marquis, ^nd to place the Same out at interest upon real, govern- 
ment, or other security or securities, with the written con* 
sent of the said Henry Marquis of B., if then living, 
and in like manner from time to time to renew or change 
To pay interest such security or securities as may be necessary, and to pay 
to^marquia r ^^^^ ^^ annual interest, produce, or profit of the same unto 

the said Henry Marquis of B. and his assigns, during his 

natural life, if he shall survive the said William Lord Viscount 

After his death N. ; and from and after the decease of the survivor of them 

upon same ^^ g^j J William Lord Viscount N, and Henry Marquis of B. 

trusts as first . 

10,000/. as aforesaid, upon and for the several uses, trusts, intents, 

and purposes, and for the several persons, and in such man- 
ner and form, and with and liable to such powers, autho- 
rities, restrictions, and conditions as are hereinbefore men- 
tioned or declared with respect to the said principal sum 
of 10,000/. so as aforesaid charged or chargeable or se- 
cured upon the said manors, lands, tenements, and here- 
ditaments in the county of *— , by or under the before* 
If no younger mentioned term of 600 years therein : But if she the said 
tiontogo^toan Juliana D. shall happen to die without having issue any 
only son. daughter or daughters, younger son or younger sons, by the 

said Henry Marquis of B. then living, the said sum of 
10,000/., part of the marriage portion of the said Juliana 
D., shall go to any only son of the said marriage now in- 
tended ; And in case there shall not be any issue whatsoever 
thereof living at the decease of the said Juliana D., then 
the said last^mentioned principal sum shall go unto the 
said Henry Marquis of B., his executors, administrators, and 
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assigns : And whereas it may so happen that by or upon 

the decease of the said sister of the said Juliana D. before 

her portion or share of the before-mentioned sum of 40,000/. 

shall become payable unto her the same may become vested 

in and payable to the said Juliana D. : Now this Indenture Fourth Txs- 

FURTHER WITNESSETH, and it is hereby declared and agreed, *^*°*'* 

by and between the parties to these presents, that in case she if wlfebecomec 

the said Juliana D. shall so become entitled as last aforesaid t^J^^^fo^^^; 

unto the said further sum of 20,000Z., all and singular the said her jointure to 

manors, lands, tenements, and hereditaments in the said ^ ff ^L 

county of , and comprised in the said term of 600 years, sunrive the 

shall from thenceforth stand charged and be chargeable with t« secured'^ 
and be liable from and immediately after the decease of the upon the term 
said William Lord Viscount N., and not sooner, to a further 
annual sum of /., so as to make up the annual rent 

charge or jointure of the said Juliana D. the full annual sum 

of /• clear of all deductions, charges, and assessments 

whatsoever, and to be raised, levied, and paid unto or for 
the said Juliana D. and her assigns during her natural life 
by the said trustees of the said term of 600 years, and the 
survivor of them, his executors, administrators, and assigns, 
by all such ways and means, at such times, and with such 
methods of recovering the same and all arrears thereof, as 
are hereinbefore mentioned, appointed, or declared of or con- 
cerning the said original jointure, annual rent charge, or sum 
of /. hereinbefore provided for her the said Juliana D. 

in case of her surviving the said Henry Marquis of B., and 
by like aid and assistance of the said term of 600 years. lAdd 
potoers^ indemnities^ and caveTumtSf as in Precedent antef p. 2129* 
et seqJ} In witness, &c. {a) 

(a) As to how far a aettlement of this nature will be reformed ao- 
cording to the "proposals" made between the respective parents before 
marriage, aee Marquis of Breadalbam v. Marquis qf Chandos, 2 Myl. 
& Cr. 71 1« ; Eaeeter v. Eweter^ 3 Id. 821. 
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PROTECTOR DEEDS. 



VII. 

Deed of Consent, absolute and unqualified (a), to 
the Disposition by a Tenant m Tail, imder the Statute 
3 4* 4 ^ 4. c. 74. 83. 42, 43., bt/ Deed distinct from the 
Assurance by which the Disposition is intended to be 
effected (J). 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, A. B. {tenant for life and protector of the settlement) 
sends greeting : Whereas {recite the settlement by which the 

(a) It is not advisable, nor is it all times safe^ to purchase property 
from expectant heirs by private contract, because equity will^ in cases of 
gross fraud, set aside such purchases for inadequacy of consideration ; 
but the basis^ as Lord Thurlow described it, must be gross inequality 
in the contract, otherwise the party selling cannot be said to be in the 
power of the party buying ; unless actual imposition is proved by gross 
inequality, other circumstances of fraud will pass for nothing ; Gart~ 
side V. Ishertoood (1 Bro. C. C. 558.). There must be an inequality 
so strong, gross, and manifest, that it must be impossible to state it 
to a man of common sense, without producing an exclamation at the 
inequality of it; Gwynne v. Heaton (1 Bro. C. C. 1.). Or, to use the 
words of Lord Eldon, the inadequacy of price must be such as shocks 
the conscience, and amounts in itself to conclusive evidence of fraud in 
the transaction. 

The Court, in'all these cases of inequality of consideration, proceeds 
upon fraud, and whether an estate be sold by auction or by priwUe con^ 
tract, the Court will be as vigilant in discovering an excuse for refusing 
to perform the contract where the price is inadequate, as it will where 
the consideration is unreasonable ; 1 Sug. Fend. ^ Pur. 44«2. Sir John 
Leach, however, held that the rules of the Court, vrith respect to sales 
of reversions, did not extend to sales by auction. He said, that the 
principle of the rule could not be applied to sales of reversions by 
auction. There being no treaty between vendor and purchaser, there 
could be no opportunity for fraud or imposition on the part of the pur- 
chaser. The sale by auction is evidence of the market price. It 
was said, that pretended sales by auction may be used to cover private 
bargains : where such cases occur they will operate as nothing ; SheUy v. 
Nash (3 Mad. 232.). Lord Talbot observed, that the policy of the 
nation thought fit (though it at first pifevailed with some difficulty), to 
put a stop to so mischievous a practice, ^y setting aside all these bargains 
with young heirs for reversions ; Cok V. Gibbons (3 P. Wms. 290.). 



Settlements. — Protector Deeds. 305 

WHEREAS the said C. B.^ for the purpose of acquiring such 
estate as last mentioned, hath requested the said A. B., as the 
protector of the said recited indenture of settlement, according 
to the provisions for the purpose contained in an act made 

bQt the basis^ as Lord Thitrlow described it^ must be groS9 inequaUty 
in the contract^ otherwise the party selling cannot be said to be in the 
power of the party buying ; unless actoal imposition is proved by gross 
inequality^ other circumstances of fraud will pass 'for nothing; Gart^ 
nde v. IsherwQod (1 Bro. C. C. 558.). There must be an inequality 
so strong, gross^ and manifest^ that it must be impossible to state it 
to a man of common sense, without producing an exclamation at the 
inequality of it; Gwynne v. Heaton (1 Bro. C. C. 1.). Or^ to use the 
words of Lord Eldon, the inadequacy of price must be such as shocks 
the conscience^ and amounts in itself to condudye evidence of fraud in 
the transaction. 

The Court, in'all these cases of inequality of consideration, proceeds 
upon fraud, and whether an estate be sold by auction or by prifxite con^ 
tract, the Court will be as vigilant in discovering an excuse for refusing 
to perform the contract where the price is inadequate, as it will where 
the consideration is unreasonable ; 1 Sug, Fend. S^ Fur. 442. Sir Johk 
Lbaor, however^ held that the rules of the Court, with respect to sales 
of reversions^ did not extend to sales by auction. He said, that the 
principle of the rule could not be applied to nles of reversions by 
auction. There being no treaty between vendor and purchaser, there 
could be no opportunity for fraud or imposition on the part of the pur- 
chaser. The sale by auction is evidence of the market price. It 
was said^ Uiat pretended sales by auction may be used to cover private 
bargains : where such cases occur they vrill operate as nothing ; SheUy v. 
Nash (3 Mad. 232.). Lord Talbot observed, that the policy of the 
nation thought fit (tiiough it at first prevailed with some difficulty), to 
put a stop to so mischievous a practice^ by setting aside all these bargains 
with young heirs for reversions ; Cole v. Oibbons (3 P. Wms. 290.). 

The rule upon which courts of equity in these cases proceed, is not 
merely in respect of the age of the heir contracting ; Osmond v. Fitstroy 
(3 P. Wms. 131.). In Wiseman v. Beake (2 Vem. 121.), Mr. Wise- 
man was nearly forty years of age, and a proctor in Uie Commons ; in 
Curufyn v. MOner tiie heir was about twenty-seven years of age ; and 
in Ofoynne v. Heaton the PlaintifP was twenty-three years of age, which^ 
though not an advanced age, is beyond that which the law recognizes as 
the age of discretion. But the real object which the rule proposes, is to 
restrain the anticipation of expectancies, which must from its very na- 
ture furnish to designing men an opportunity to practise upon tiie inex- 
perience or passions of a dissipated man. And this being the object of 
the rule, its operation is not confined to heirs, but extends to all persons 
the pressure of whose wants may be considered as obstructing the ex- 
ercise of that judgment, which might otherwise regulate their dealings : 
see Smith t, Burrows (2 Vem. 346.) ; Froof v. Hmes (Forrester, III.); 
Freeman v. Bishop (2 Atk. Sg.) ; BrooAw v. QaUy (2 Atk. 34.) : or 
whose confidence may have betrayal them to that undue influence which 

VOL. IV. X 
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and passed in the third and fourth years of the reign of hi« 
late Majesty King William 4. c.74., intituled ^^ An Act for the 
Abolition of Fines and Recoveries, and for the Substitution 
of more simple Modes of Assurance," to consent that the said 

may grow out of pwrticulaT leUtiom ai between attorney end 'dient ; 
Walmsle^ ▼. BoM (3 Atk. 25.) ; AeiPfiMm v. Payne (4 Bro. Ch. Rep. 
350.); Draper9 Company v. Daws {% Atk. 295.); Gih^m v. Jejff 
(6VeiLJ.266.); Guardian and Ward, I>uke <^ Hamiltam ▼. Mokun 
(1 P. Wms. 12 1.) ; Hylion v. Hykon (2 Vee, 547.) ; Pweat «od Chili, 
Cocking v. Pratt (1 Vet. j. 40a) ; Meeter and Servant^ MiddlMUk ▼. 
Skarland (5 Vea. j. 87.) ; Cok y. Oiboon (1 Yea, 50$., S P. Wma, 893.). 
And it i« upon this prindple, aa alao upon that of public policy^ that 
seamen dealing for their priae money or wagea are oonatdered entitled t» 
aa much favour and protection in equity aa youag heirs, they being, as 
Sib Thomas Clarke observes^ a '* race of men loose and anthmlring, 
who will« almoat fcur nothing, part with what they have acquired per- 
haps with their blood;" How v. WekUm (2 Yea. 5l6.); BaldinnY. Rodk^ 
ford (1 Wilson, 229*) ; Tayior t. RotAfitrd (2 Yes. 281. > 1 FonbL £q. 
184.). In Fo» V. Maehreth (2 Bro. Ch. Rep. 400.), (where the Tsiioua 
cases upon this sul^ect are collected and refened to their respective 
principles,) Lobd ThuriiOw observed^ I do not agree with thoee who 
say that where an advanti^ has been taken in a ooatract, which a man 
of delicacy would not have taken, it must be set aside ; supposej for 
instance, that A., knowing there to be a mine in the eatate of fin of 
which he knew B. was ignorant^ should enter into a contract to purchaae 
the estate of B. for the price of the estate without conaidering the mine, 
could the Court set it aside ? Why not, since B. was not apprised of tha 
mine and A. was, because B., as the buyer, was net obliged, from the 
nature of the contract, to make the discoYery. It ia therefore essen^ 
tially necessary, in order to set aside the tranaaction, not only that a 
great advantage ahould be taken, but it must arise tooa some ohligatioa 
in the party to make the discovery. The Court will not correct a coa« 
tract merely because a man of nice honour would not have entered into 
it ; it must fall within aome definition of fraud ; the rule muat be 
drawn so as not to aflfect the general traaaactions of manklBd, See 
also Huyuenin v. Baseley (14 Yes. J.), where all the caaea on the sub- 
ject were cited by the late jS^ Samuel RmHUy, who waa coansei in that 
cause. 
King The decisioB of Loai> Bbovokam in the receat case of Bjing v. 

^^^ Hamki (2 MyL & Keen, 456,)^ ia at variance with the doctrine whick 
had previously prevailed in the Court of Chancery, that where a loan ia 
e£Eected under the mask of trading, and an extraordinary rate of interest 
is in that way gained, the Coiurt will relieie against the transaction, 
particularly in the case of an expectant heir ; Barker v. Vamommer 
(1 Bio. C. C. 149.) ; WdOer v. DaH (fiq. Ca. ah.). In that caae, 
articles of plate and jewellery constituted the sole conaideration for a 
mortgage by the eldest son of tiord Lorten when at the age of twenty-^ 
four (it waa stated wUk the knowledge o/hie father, who was tenant for 
life) of hia roTersioDary interests in tiie family settled esutee for SOOOJL^ 



Hamlet. 
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C. B. shall make any disposition of the said manor, mes- 
suages, farms, lands, and hereditaments, which the said A. B. 
hath consented and agreed to do in manner hereinafter men- 
tioned : Now THESE Presents witness, that the said A. B., Txstatuu. 



and upon a sale of the goods a sum little exceeding 3000/. remained 
available to the mortgagor. He afterwards filed his bill^ praying that 
the defendant might be ordered to deliver np the mortgage upon being 
paid the money the plaintifi^ had reeeived on the sale of the goods with 
interest ; and that the defendant might be restrained from taking pro- 
ceedings iq^ainst the plaintiff or his estate in respect of |the 8000/. 
Lord Brouohasc, in deciding the case^ said^ Two propositions I take to 
be incontestable as applicable to the doctrines of this Court upon the 
subject of an expectant heir dealing with his expectancy^ and as govern- 
ing more especially the present queBtion. Firsts that the extraordinary 
protection given in the general case must be withdrawn^ if it shall 
appear that the transaction was known to the Either or other person 
standing in loco parentis — the person^ for example^ from whom the 
9pe8 successionis was entertained^ or after whom the reversionary in- 
terest was to become vested in possession •— even although such parent 
or other person took no active part in the negotiation^ provided the 
transaction was* not opposed by him^ and so carried through in spite of 
him. Secondly^ that if the heir flies off from the transaction and becomes 
opposed to him with whom he has been dealings and repudiates the 
whole bargain, he must not^ in any respect^ act upon it so as to alter 
the situation of the other party, or his property; at least, tiiat if he 
does so, the proof lies upon him of shewing that he did so under the 
continuing pressure of the same distress which gave rise to the original 
dealing. Still more fatal to his daim of relief will it be, if the father, 
or person in loco parentis, shall be found toheve concurred in this adop- 
tion of the repudiated contract. Either of these propositions would be 
decisive of the present question, if they are well founded in law, and if 
the facts allow of theur application to it. I diall examine each of them 
in both respects. The whde doctrine with respect to an expectant heir, 
assumes that the one party is defenceless and exposed, unprotected, to 
the demands of the other, under the pressure of necessity. It would be 
monstrous to treat the contracts of a person of mature i^ as the acts of 
an infant, when his parent was aware of his proceedings, and did no- 
thing to prevent them. The parent might thus lie by and sufi^ his 
son to obtain the assistance which he oii^ht himself to have rendered ; 
and then only stand fbrward to aid him in rescinding engagements whidi 
he had allowed him to make and to profit by. If all the cases be examined 
from the time of Lord NorrnroHAK downwards, no trace will be found 
in any one of them of the father's or other ancestors privity: on the 
contrary, wherever the suliject is touched upon, his ignorance is always 
assumed as part of the case ; and its being so sekkom mentioned either 
way, shews clearly that the privity of the father or ancestor never was 
contemplated. It is, however, several times adverted to in a manner 
demonstrative of the principle. In Cole v. Otbbons (3 P. Wms. 290.) 
the ground of this whole equity is said to be the policy of the law to 

X 2 
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as such protector of the said recited settlement of the 



(lay of , DOTH by these presents give his absolute and 

unqualiBed consent to any disposition that shall be made and 
executed by the said C. B., of all and every or any of the said 



prevent the heir being seduced from a dependence upon the ances- 
tor^ who probably would have relieved him. In the same spirit Lord 
CowPEB^ in Tmsktfm v. GHffUh (IP. Wms. 310.), had before stated 
as one effect of the law^ its tendency, by cutting off relief at the hands 
of strangers, to make the heir disclose his difficulties at home. So, in the 
Earl of Chesterfield v. Janson (1 Atk. 339.)> Mr. Justice Burhett 
treats such transactions as things done behind the father's back, and as 
it were a fraud upon him, a ^iew of the subject also adopted by Lord 
Hardwicke in the same case (1 Atk. S5Sy 354.). It is as well to 
mention these cases, because there has been no decision upon the point ; 
but it is quite a dear one, and only new because the facts never 
afforded a case for decision, die proposition having, apparently, never 
been questioned. 

The present case has not been put upon usury, and it is plain it 
cannot stand merely upon that ground ; for though there may be loan, 
there is not sufficient proof of the high rate of interest A person not 
in the situation of expectant heir may, with his eyes open, as here, 
obtain a quantity of goods from another, provided he takes them at the 
shop price as every other person, as all ordinary customers, would do. 
His object in obtaining them being to sell again, and the tradesman 
knowing that to be his object, are not circumstances which can of them- 
selves make the transaction usury. These are questions of fact, and 
any circumstances altered or added may change die complexion of the 
transaction. That the party takes the goods in a shop by choice among 
the goods exposed to all customers, and at shop prices, is a very material 
fact, and greatly differs this from a private bai^ain on the foot of a 
value imposed on the goods by the seller or lender. It tends to shew 
that, whatever use the borrower or buyer is to make of the goods, and 
whatever loss he may sustain by the resale which such use requires him 
to make, the lender or seller gains only the benefit of a market for part 
of his merchandize, which he might not otherwise be aUe, so easily^ 
and in so large a lot, to dispose of. It is not necessary to decide that 
these particulars, in every case, and in all other circumstances, will pre- 
vent the transaction from being held a cover for usury as the purchase 
of Mr, Barker was deemed to be. It is enough to say that they differ, 
this case from his. Each case of this sort turns on its own circum- 
stances. As a rule, it can only be said that all such . dealings are in 
themselves suspicious; and that whoever engages in them runs risks 
not incident to ordinary transactions in trade, and must lay his account 
with having the whole circumstances sifted in a way, and by a process 
of scrutiny, from which other transactions are exempt. The transac- 
don of Mr, Hamlet has been so sifted, and I think it has stood the 
test, and his Lordship dismissed the Plaintiff's bill. This decision was 
affirmed in the House of Lords (9 Bligh, 575.) ; see also Davis v. Duke 
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manors, messuages, farms, lands, tenements, and hereditap- 
ments comprised in and released and conveyed by the said 
recited indentures of lease and release, of the  day of 
^— {the settlement) with their appurtenances, to the intent 

of Marlborough (2 Swangt ISQ.) ; Earl Portmore v. Taylor (4 Sim. 
182.) 

The two rules laid down by Lord Bbouoham in deciding that caae^ 
are thns commented upon by Sir Edward Sugden (1 Vend. & Pur. 
447.) : '^ The first of Uiese nUes is supported by no previous authority^ 
and as a general rule cannot^ it is submitted, be maintained. The 
knowledge of the parent may, under some circumstances, remoTe one of 
the objections to such a transaction, but the others might still remain. 
The son is entitled to be relieved, although his father may witness his 
ruin with indifference. It in the son's equity, although partly grounded 
upon public policy. In many cases the person standing in loco parentis, 
or from whom the spes successionis is entertained, or after whom the re- 
versionary contract is to become vested in possession, may be more than 
indifferent about the worldly prospects of the expectant heir. Even in 
the case of father and son, how frequently we find the expectant spend- 
thrift only following his parent's example ! The second rule, without 
the concluding qualification, could not be safely acted upon. In the 
case of goods substituted for money, and a security given over the 
buyer's reversionary property, the heir may offbr to return the goods, 
if the seller will reUnquish Uie securities. If the ofi'er is refused, and 
the heir then sell them — which is simply accomplishing the purpose 
for which they were brought, — it would not be possible to maintain that 
he had forfeited any equity which he originally had to impeach the trans* 
action." The reasons for the appellant in that case will be found in 
Sib Edward Svgden's valuable Treatise (No. 13. Appendix). 

In the case of Gowkmd v. De Faria (1? Ves. j. 20.) Sir William Gowland 
Grant held that, according to the authorities, a purchaser must shew «* 

that a full and adequate consideration was paid, or the contract must be ^ Faria. 
set aside. This doctrine has not been altogether approved of. Sir 
John IiEAgh, in observing upon that case in Hincksman y. Smith 
(3 Russ. 433.), said that Sir William Grant' did not consider himself 
as laying down a new rule, but as following the current of authority (see 
the cases collected, 2 Swanst. 139—^143. n.); and since that case the 
rule has been so fact regarded as the settled law of the Court, that although 
he (Sir John Leaoh) had upon more than one occasion judicially ques- 
tioned both the principle and policy of the rule, yet he said it would not 
become the Court to make a precedent in direct opposition to it; and this 
observation gains much strength from the remarks made by Lord Eldon 
upon the same subject in WhaUeyy. Whalley (1 Mer. 436.). See also Scott 
V. Dunbar (1 MolL 458.) by Hart C. ; Headon v. Rosher (1 M'CleL 
& Y. 89.) by Alexander C. B. ; and Potts v. Curtis (You. 543.) by 
Lord Ltndhurst, who, in observing upon Gowland v. De Faria, taid. 
In that case there was a calculated value, and the Master of the Rolia 
not finding that calculated value opposed by any evidence, considered he 
was bound by it ; and the calculated value being much more than the 

x3 
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that under and by virtue of the said recited act of parlia-^ 
ment, the said A. B. may be and become well and au& 
ficiently entitled to an estate at law in fee simple absolute^ 
therein to him and his heirs and afisigns, subject only to the 



sum paid^ he considered the contract was 'altogether void ; hut he 
( Lord LTMDBinEun:) thought the obserratioiia made upon that case hy Sm 
William Albxandbb vevy judicious and very prc^r. He says^ caJouiated 
value is never aetwU value, and no person selling a reversionary interest 
can ever expect to get the ealeukUed value ; and hia reason is extremely 
good and satisfactory. Sib William Albxandsb detf ly intended to 
decide that the tnarhet valne^ and not the oalouUUed value, is the true 
guide ; and this is the more readily gained from his ohservatum that no 
man will part with hk ready money, and all ihe advanlages which the 
power over it confers, in exchange for a future interest, without some 
compensation heyond the dry arithmetical value of it, and that to set 
the bargain aside in the case he was deciding upon, would be in eflfect 
to decree that no valid bargain for a reversion can be made Acosp^ ^ 
auction, which would be a very inconvenient restraint on the power of 
the owners of such property. A privaie sale is no douht sometimes aa 
inprudent exercise of that power, but in many situationB^ and under 
drcumstanoes of no unfrequent occurrence, it b wise and provident. 

There is sdso this to be considered, that in all these cases the witnesses 
dififer as to value. Lord LYfmavun observed that he had been so 
long accustomed to courts of justice and to evidence of that descriptioa 
(surveyors), he had seen so muck of its flexible character, and its means 
of adapting itself to the interest of the party on whose bdialf the 
evidence is given, that he placed very little reliance upon evidence of 
this nature (Younge, 491.)« There is, however, no certain rule hf 
which the inadequacy of consideration can be aaoertained. One instance 
has occurred where Uie ruk of the civil law was adopted, by which no 
consideration for an estate was deemed inadequate whidi exceeded half 
the real value of the estate. (Duke, 177* ; see Nott v. HiU, 2 Chan. 
Ca. 120. ; Baldwin y. Roehfort, 2 Ves. 517. cit) In Headon v. 
Boeher, one third was allowed by Lomi^ Ltndhvrst to be taken off the 
value made by the actaaries : see also Wardle v. Carter (7 Sim. 490.) ; 
Myle V. Sioindaie (M'CldU, 519-) ; Baker v. Bent (1 Rubs. & MyL 
224.) ; Sherwood v. Roibvns (1 Moo. & Malk. 194.) ; ^Doug^ v. £tt- 
etaee (1 Moll. 328.). Where, however, a sale is set aside for inadequacy 
of consideration, it is upon the principle of redemption, and the con^ 
veyance will stand as a security for the principal and interest, and even 
for costs; Tujieleten v. Grifith; Peaeodc v. Evane (l6 Ves. j. 512.) ; 
Bowes V. Heaps (3 Yes. & B. 117.) ; Murray v. Palmer (2 Seh. & 
Lef. 474.): but see Nieole v. GoiOd (as to costs), (2 Yes. 423.) ; Bough 
V. Price (1 Wils. 320.) ; Morony v. (TDea (1 Ball & B. 109.) ; Jfft^ 
liard v. Gambel (TomL 375. n.); ITood v. JArey (3 Mad. 417.) ; 
Bautrie v. Watson (3 Myl. & K. 339* > 1 Sug. Vend. & Pur. 463.) : 
and the purchaser will be allowed for lasting an4 vahiable improve- 
ments ; Murray v« Palmer. 
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proviso next hereinafter contained: Provided always, and Proviso ^oon- 
it is hereby declared, that the consent hereby given by the ^^^^^ 
said A. B. as such protector as aforesaid shall not extend, powenof tenant 
nor be construed to extend, to prejudice or affect the estate ^^ 
for life of the said A. B. of and in the said manor, messuages, 
&rms9 lands, and hereditaments, or any power, privilege, or 
exemption annexed or incident thereto, except only so far as 
the same shall extend to the consent hereby given by the 
said A. B. as such protector as aforesaid, in pursuance of the 
aforesaid act of parliament. In witness. Sec* {a). 



The esse of Lord Pottmore v. Taylor was decided by the ViCK- Lord Portmor« 
CHANosLtoll, upon the propodtioii which Lord Eldok laid down in o. 

Damt T. Th4 Duke qf Marlborough (see 2 Swanst. 139.)^ when^ after Taylor, 
having used the following language^ — "I must still admit it to be 
clearly established that if a person has dealt with an heir apparent^ for 
interests of which he is not in present possession^ this Court extends to 
the heir the benefit of this principle ; with refisrenoe to those so dealing 
with him, that it does not rest on him to shew that it was reasonable." 
His Lordship says, in a subsequent part of his judgment, " I should 
certainly hesitate long before 1 lay down, as a principle, that if an heir 
apparent dealing inbstMitiaUy for his ezpectatioD, is dealing also for a 
present obligatioUi which it is hardly possible that he should discharge, 
or throwing in a present possession worth but a small proportion of the 
whole, he is not entitled to the protection given to heirs apparent dealing 
for their expectations (2 Swanst 154.); see also the peculiar and 
complicated case of Whi^^cote v. Bramston (4 Sim. 202. n.). 

(a) If the tenure of the property be oopvhold, the deed of consent 
must be produced to the lord or steward of the manor, one of whom 
must endorse upon it an acknowledgment of such production^ and that 
it was produced before any surrender or disposition was made by the 
tenant in tail, which of itself is primd fade evidence of those facts ; 
and after entry of the deed upon the court rolls of the manor, the lord 
or steward must also endorse upon it a memorandum signed by him, 
testifying such entry (sect. 51.), or the consent will be void. 

Where the consent is not given by deed^ it must be given by the pro- 
tector to the person taking the surrender by which the disposition iksUl 
be effected^ in manner directed by sect. 52. 



x4 
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VIII. 

Deed of Consent, not absolute and unqualified, by 
the Protector of a Settlement to the Disposition by 
a Tenant in Tail, tender the Statute 3 ^ 4 IFF. 4. c. 74. 
s. 43., when given 'by a distinct Deed (a), and referring 
to the particular Assurance by which the Disposition is 
to be effected 

TO ALL TO WHOM THESE PRESENTS SHALL 

COME, A.B. {tenant for life and protector of the settlement) 

Recitals. sends greeting : Whereas {recite the settlement by which the 

estates are limited to A. B.for life with remainder to D. B. in tail) : 
And whereas the said D. B. as such tenant in tail as afore- 
said is desirous of making a disposition of the said messuages, 
lands, and hereditaments so entailed as aforesaid in the manner 
hereinafter mentioned: And whereas the said D. B. hath 
requested the said A. B., as the protector of the said recited 
indenture of settlement, according to the provisions for the 
purpose contained in an act made and passed in the third and 
fourth years of the reign of his late Majesty King William IV, 



(a) This deed must be executed either on or at any time before the 
day on wbich the disposition or assurance shall be made^ or the consent 
'will be void. It must also be enroUed in Chancery at or before the 
time of enrolment of the deed of disposition. See sect 46. of the 
statute^ and it must refer to the particular assurance by which the dis- 
position is to be e£^cted« 

Sir EnwABD Sugdek sajs^ it cannot be too strongly impressed upon 
purchasers^ that their title will depend upon the l^al yalidity of the 
dispositions under the statute : nothing can be supplied. If the instru- 
ment^ for example, be not a deed, or being a deed, is not enrolled in 
the proper court in due time, it will be absolutely void, and equity 
cannot set it up. And although equity, notwithstanding the stringent 
clauses in the act, will still be able to compel a setter to make a new 
valid conveyance, yet that would not be enforced against the issue, nor 
would it be enforced against a protector. No purchaser can be deemed 
safe unless the deeds are properly enrolled, and he should not part with 
his money until that is done. But careless practitioners will undertake 
to enrol the deeds for their own clients, taking from the seller the 
amount of the expence ; and then, as past experience proves, from dis- 
honesty or neglect, the deeds will sometimes not be enrolled, and the 
purchaser will lose the estates (2 Vend. & Purch. last £d.). 
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c. 74.) intituled ^^ An Act for the Abolition of Fines and 
Reveries, and tot the Substitution of more Simple Modes 
of Assurance,'' to consent that the said D. B. shall make the 
disposition hereinafter recited of the said messuages, lands, 
and hereditaments which the said A. B. hath agreed to do 
in the manner and subject to the proviso hereinafter con- 
tained: And whereas by indentures of lease and release 
already prepared and intended to be executed after the 
execution of these presents, the lease intended to bear 
even date with these presents and the release intended to 
bear date the day next after the day of the date thereof, 
and [to be made between {recite the assurance intended to he 
made) : Now these Presents witness, that the said A. B., Testatum. 
as such protector as aforesaid of the said indenture of settle- 
ment of the day of doth by these presents give his 

consent to the disposition intended to be made and contained 
in and by the said recited indentures of lease and release, 
the release intended to bear date the day next after the 
day of the date of these presents, and to be made between 
{p€arties)j and by which the said messuages, lands and here- 
ditaments comprised in, released and conveyed in and by the 

said recited indenture of settlement of the day of 

as aforesaid (the deed creating the entail) are intended to be 
disposed of and conveyed, limited and assured by the said 
D. B. (state the uses) : Provided always, and it is hereby Provigo— cow- 
declared that the consent hereby given by the said A. B. as ^u^ or***" 
such protector as aforesaid shall not extend, nor be construed qualified, 
to extend to be an absolute and unqualified consent, but that 
the same consent is intended to be and shall be confined to 
the disposition so intended to be made as aforesaid by the 
said D. B. in and^ by the last mentioned indentures of lease 
and release : Provided also, and it is hereby further de- "PmvUo not to 
dared and agreed that the consent hereby given by the said ^owcw%?*" 
A. B. as such protector as aforesaid, shall not prejudice or tenant for life, 
afiect the estate for life of the said A. B., of and in the said 
messuages, lands and hereditaments, or any power, privilege 
or exemption annexed or incident thereto, except only so far 
as the same shall extend to the consent hereby given by the 
said A. B. as such protector as aforesaid in pursuance of the 
aforesaid act of parliament. In witness, &c. 



or iin- 
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IX. 

Appointment of the Protector of a Settlement, in 
iJie Place of a Protector rdinquishviff his Office (a)p 
ttnder the statute 3^4. fV.^ c. 74. s. 32. 

THIS INDENTURE, made the day of ^,between 

E. F. {the protector wishiny to relinquish) of the first part, 
G. H. {the oontinuing protector) of the second part, R. D. and 
C. D. {the setHorSj wliose consent is required for the new ajh- 
pointment) of the third part, and W. H. {the neoo protector) of 
the fourth part : Whereas [recite the settlement and the power 
to appoint a new protector']. And whereas the said E. F. is 
desirous of relinquishing the office of protector of the said 
recited indenture of release and settlement, and the said 
G. H., with the consent of the said R* D. and C. D., testified 
by their respectively cEecudng these presents, hath agreed to 
appoint the said W. H. (who is not an alien, as he doth hereby 
declare, testified by his executing these presents), a protector 
of the said indenture of release and settlement, in the place 
and stead of the said E« F., together with the said G. H., for 
the purposes in the same settlement mentioned : Now this 
Indenture witnesseth, that for the purpose of enabling the 
said 6. H. to make the appointment hereinafter by him made, 
of a new protector of the said recited indenture of release 
and settlement in the place of the said E. F., he the said 
E. F. doth, by this present deed, relinquish his office of pro- 
tector of the said recited settlement of the day of——, 

and all powers and authorities whatsoever incident to such 
office, or in anywise relating thereto : And this Indenture 
FURTHER WITNESSETH, that the Said G. H., in consideration 
of the relinquishment hereinbefore made by the said K F*, 



(a) See a power for this purpose, ant^, p. 2S6., for which this pre- 
eedent is intended to apply. The nnmher of old and new protectors 
must not exceed three : the protector directed hy the statute may be 
appointed, and if, from any cause, the persons appointed shall cease to 
he protectors unless otherwise directed hy the settlor, he will be and 
piust act as sole protector twtil d substitute shall be appointed* 
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ftnd by Ibree snd yirtae and in exercise and execation of 
the power and authority for the purpose given in and by the 
said indenture of settlement^ and of all other powers whatso- 
ever enaUii^ him hereto^ umth appointed, and by this pre- Appointment 
sent deed duly executed by him, the said G. H., and intended JJ^^ ^^ 
lo be enrolled pursuant to the direction for the purpose con- 
tained in the act made and passed in the third and fourth 
years of the reign of his kite Majesty Will. 4., entitled *< An 
Act for the Abolition of Fines and Recoveries, and for the 
Substitution of more simple Modes of Assurance," by and 
with the consent of the said R. D* and C. D,, signified by this 
present writing, and testified by their respectively executing 
these presents in the presence of the witness whose name is 
or is intended to be hereupon indorsed, as a witness attesting 
such execution by them the said R D. and C. D. respectively, 
DOTH appoint the said W. H. a protector of the said inden- 
ture of settlement during the lives of the said R* D* and C* D., 
and the life of the survivor of them, in the place or stead of 
the said E. F., jointly with the said G. H. : An^d it is hereby Powers. 
DS€LA&£i>, that the said W. H. shall have, exercise^ and enjoy 
all and every the powers and authorities incident to the office 
of protector of the said indenture of settlement to all intents 
and purposes whatsoever, as if he had been in and by the 
same indenture of settlement appointed protector thereof 
jointly with the said G. H. instead of the said E. F. And 
the said W. H. doth hereby declare that he is not an aUen. 
In Witness^ &c. (a) 



(a) This deed must be enrolled in Chancery within 6 cslendar months 
after its execution. See sect. 32. of the statute. 

RULES OF THE COURT OF COMMON PLEAS, 

VOB OABBTIKa UVTO BFnOT THJi 8TATUTH S & 4 W. 4. 0. 74., IN- 
TITVLBD " AK AOT FOB THB ABOLITION OF FDVES AKD BSOOTKBIES." 

The Rules of Michsehnas term> 18339 «« revoked by those that 
follow here. 

HUarp Term — 1834. 
WxBBBAs it hss been found expedient to make alterstions in the 
General Roles made in Midiaehnas term last by this Conrt, for the pur- 
pose of carrying into effeet the sUtute psswd in the third and fourth 
years of fh? r^ of his present Migesty, C9f, 74., intituled ** An Act 
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for the abolition of fines and recoTeries^ and for the 'substitution of more 
simple modes of assurance." 

And whereas it is necessary to make orders touching the amount 
of the reasonable fees and charges to be taken by the several persons 
appointed to carry the powers of the said act into execution ; and it 
idU be convenient that all the ordeis and regulations made by the Court 
under the said act should be contained in the same rule : — 

Now IT IS HEREBY ORDERED, That the Said General Rules be and 
the same are hereby revoked : Provided that this present rule shall 
not be construed in any respect to invalidate any proceedings which 
before the 1st day of March next ensuing, shall have been taken pur- 
suant to the direction of the said Rules of Michaelmas term last 

AsT> IT IS hereby fitrther ordered^ That where any acknow- 
ledgment shall be made by any married woman of any deed under and 
by virtue of the said act, before commissioners appointed under the 
said act, one at least of the said commissioners shall be a person who is 
not in any manner interested in the transaction giving occasion for such 
acknowledgment^ or concerned therein, as attorney, solicitor^ or agent, 
or as clerk to any attorney, solicitor, or agent so interested or concerned. 

And it is further ordered, That before the commissioners shall 
receive such acknowledgment, they, or in case one of them shaU be in- 
terested or concerned as aforesaid, then such one of them as shall not 
be so interested or concerned, do inquire of every married woman sepa- 
rately and apart from her husband, and from the attorney or sohdtor 
concerned in the transaction, whether she intends to give up her interest 
in the estate to be passed by such deed, without having any provision 
made for her in lieu of^ or in return for, or in consequence of her so 
giving up such interest ; and where such married woman in answer to 
such inquiry shall declare that she intends to give up such her inteSrest 
without any provision, and the said commissioners shall have no reason 
to doubt the truth of such declaration, and shall verily believe the same 
to be true, then they shall proceed to receive the said acknowledgment ; 
but if it shall appear to them, or to such one of them as aforesaid^ that 
it is intended that provision is to be made for any such married woman, 
then the commissioners shall not take her acknowledgment until they 
are satisfied that such provision has been actually made by some deed, 
or writing produced to them, or if such provision shall not have been 
actually made before, then the commissioners shall require the terms of 
such intended provision to be shortly reduced into writing, and shall 
verify the same by their signatures in the margin, at the foot, or at the 
back thereof. 

And it is hereby further ordered. That the affidavit verifying 
the certificate to be made pursuant to the said act, and which certificate 
shall be in the form contained in the said act, shall (except in such 
cases where the acknowledgment shall be taken elsewhere than in Eng- 
land, Wales, or Berwick-upon-Tweed) be made by some practising 
attorney or solicitor of one of the Courts at Westminster, or of one of 
the Counties Palatine of Lancaster or Durham, and that in all cases it 
shall be deposed in addition to the verification of the said certificate, 
that the deponent, (or if more than one person join in the affidavit,) 
that one or more of the deponents knew the person or persons making 
such acknowledgment : and that at the time of making such acknow- 
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ledgment^ the person or persons maldng the same was or were of full 
age and competent imderstanding ; and that one at least of the commis- 
sioners taking snch acknowledgment^ to the best of his deponent's 
knowledge and belief ^ is not in any manner interested in the transaction 
giving occasion for the taking of such acknowledgment, or concerned 
therein as attorney, solicitor, or agent, or as clerk to any attorney, soli- 
citor, or agent so interested or concerned ; and that the names and 
residences of the said commissioners, and also the place or places where 
snch acknowledgment or acknowledgments diall be taken, shall be set 
forth in such affidavit : And that previously to such acknowledgment 
being taken, the deponent had inquired of such married woman, (or, if 
more than one, of each of such married women,) whether she intended 
to give up her interest in the estate to be passed ? and also the answer 
given thereto ; and where any such married woman in answer to such 
inquiry shall declare that she intends to give up her interest without any 
provision, the deponent shall state that he has no reason to doubt the 
truth of such declaration, and he verily believes the same to be true. 
And where any provision has been agreed to be made, the deponent 
shall state that the same has been made by deed or writing, or if not 
actually made before, that the terms of the intended provision have 
been reduced into writing, which deed or writing he verily believes has 
been produced to the said (Judge,) (Master, or) Commissioners. 

And it is hereby furtheb ordered. That the affidavit shall 
state the parish or several parishes, or place or several places, and the 
county or counties in which the several premises wherein any such 
married woman shall appear to be interested, shall by deed be described 
to be situate. 

And it is hereby further ordered, That the affidavit shall be 
in the form hereunto annexed, subject to such variations &s the circum- 
stances of the case shall render necessary, or such affidavit may be 
made, where it is found convenient by one of the said commissioners, 
with such variation in the form thereof as shall be necessary in that 
behalf. 

And it is hereby further ordered. That the certificates and 
affidavits verifying the same shall, within one month from the making 
the acknowledgment, be delivered to the proper officer appointed under 
the said act ; and that the officer shall not after that time receive the 
same without the direction of the Court or a judge. 

And it is hereby further ordered. That the fees or charges to 
be paid for the copies to be delivered by the degrks of the peace, or their 
deputies, or by the officer of the said court, and for taking acknowledg- 
ments of deeds, and for examining married women, and for the pro- 
ceedings, matters, and things required by the said act to be had, done 
and executed, for completing and giving effect to such acknowledgments 
and examinations, shall be as follows : 

£ 9. d. 
To a Judge or Master for taking the acknowledgment of every 
married woman, of which 7^> 6d, will be paid in the case 
of a judge, ^ his derk, and the residue thereof v /ill be paid 
over to the treasury ; and in the case of a Maste): the whole 
wlQ be paid over to the treasury, or the fee fonci account of 
the Court of Chancery » « . - 1 6 8 
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£ s. d. 

To the two perpetual coromisBionen for taking the acknow^ 
ledgment of every married woman^ when not required to 
go further '^an a mile from ibdr residence^ heing ISs, 4d. 
for «ach commiBdoner - - - -1 « 8 

To each commiasioner^ 'When required to go more than one 
mile^ hot not exceeding three milea^ heaides hia reaaonaUe 
travelling expenoea - - <- 1 1 

To each commiaaioner^ where the diatanee required shaU ex- 
ceed three milea^ beaidea his reaaonable tnvelling expenaea 2 2 

To the cleifk of the peace, or hia deputy^ for every aeardh -0^1 

To ihe aame, for every copy df a liat of commiaaionera^ (pro. 
vided aach liat ahall not exceed 'the number of one hundred 
'names • - - - 5 

To the aome, for every further complete number of fifty 

namee^ an additionifl - « - - S 6 

To the officer for every aearch - - - 1 

To the aame^ fbr every official copy Of the certificate * - 2 '6 

To the aamcy for every official copy of a liat of commisaion- 
era, provided HnuSh liat ahall not exceed tiie number of one 
hundred namea «> •- •• - -^^0 50 

To the aame^ for every further complete number of fifty 
namea additional • ^ - - 'S 6 

To the aame, for preparin^g' every special commiasion, includ* 
ing a fee of 5a. to the clerk of the chief justice or other 
judge of the fiat - - - - - 15 

To the same^ for examirdng the certificate and affidavit^ and 
filing and indexing the same^aa required by the^id-act-of 

the 3d and 4th WOli am 4. cap. 74^ ^ -0 5 

And it le vbrbbt -turthbr oRDBiiBn^ That the f^s and ehargea 
to be paid for the entri(» of deeds, requiredby theaaid act to be entered 
on the court roUa of nif mors^ and for the indorsements thereon, and for 
taking the consents of the protectors of settlements of land held by 
copy of court roll, whctre snch conaenta shall 'not be given by deed, ^and 
for taking surrenders^ ]yy which dispoaitiona ahall be made under the 
vaid act^ by tenants in tail of lands held by copy of court rOU, and "for 
entries of such aurrendera, or the memorandums theredf, on tiie court 
rolls, shall be as foUowls: -^ 

For the indonKnnenta 4)n the deed bf the memorandum 6f 

produetioB^ add memoi^ndum of entry on court roUa, to-be 

aigned by the lord toward or deputy ateward, each in- 

doraement of n lemontfidnm, 5s, together - « 10 

For the entriea on the ocairt roUa of deeda,*and tiie indone* 

ments thereon, iit per'fdio of aeventy-two worda - - 6 

For taking the cons ent of each protector of aettlement of famda 18 4 

For taking the sum ?nder of each tenant in tail of lands - 13 4 

For entries of such surrenders, or the memorandums thereof, 

on the court rolls^ at per fotto 6f seventy-two worda -0 - 6 

N. C. TntvAi.. 

tl« A» JrAMC* 

'-J. B. BoSAHOITBt. 

•£• H. AU»BR80K. 



Settlements.'^^ Protector Deede. 319 

Form of Affibayit verifying the certiflaite of acknowledgment taken 
in pursuance of the act of parliament, to he made hy some practising 
Attornst or Solicitor, and to he sworn hefore a Judge of the 
Court of Commok Pleas, or a commissioner appointed for taking 
afBdaTits in the said Cocut. 

In tbb Common Pleas : -* J 

A. B. of in the of gentleman, one of the 

attomies [or solicitors]] of the Court of maketh oaUi and saith 

that he knows the wife of in the certificate hereunto 

annexed mentioned, and that the acknowledgment therein mentioned 
was made hy the said and the certificate signed hy the Judge 

or Master, or hy A. B, of &c. and C. D. of &c the comnussioners in the 
said certificate mentioned, on the day and year therein mentioned, at 
in the of in the presence of this deponent, 

and that at the time of making such acknowledgment the said 
was of fiill age and competent understanding, and that the said 
knew the said acknowledgment was intended to pass her estate in the 
premises respecting which such acknowledgment was made. ^And thit This is to be 
deponent further saith, that to the best of this deptment^s knavied^ and omitted when 
belief, neither of the said c<mtmissi4mers is {or the said A. B. or the said acknowledg. 
C. D. one of the said commissioners is not) in any manner interested in "f"]*^®^ ^^ 
the transaction giving occasion for mcft acknowledgmenty or concerned j^l/^g^^ 
therein as attorney, soUeitor, or agent, or as clerk to any attorney, 
solicitor, or agent, so interested or concerned.'] And this deponent 
further saith, that previous to the said [the married woman] 

making the said acknowledgment, he this deponent inquired of the said 
[the married woman] or if more than one, of each of them the 
said and [the married women] whether she intended 

to gire up her interest in the estates, in respect of which such acknow- 
ledgment was taken without having any provisfen made lor her in lieu of 
or in return for, or in consequence of her so giving up her interest in such 
estates, and that in answer to such inquiry the said [the mar- 

ried woman] declared that she did intend to give up her interest in the 
said estates without having any provision made for her in lieu of, or in 
return for, or in consequence of her so giving up such her interest ; of 
which declaration of the said [the married woman] this depo- 

nent has no reason to doubt the truth, and verily believes the same to 
be true, or declared that a provision was to be made for her in conse- 
quence of her giving up such her interest in the said estates. And this 
deponent lastly saith, diat before her acknowledgment was so taken, he 
was satisfied, and does now verily believe, that such provision has been 
made hy deed or writing, or that the terms thereof have been reduced 
into writing, and that such deed or writing has been produced to the 
said Judge, Master, or commissioners. And lastly this deponent saith, 
that it appears by the deed acknowledged by the said [married 

woman^ that the premises wherein she is stated to be interested are 
described to be in the parish or place of or parishes or places 

of and • in the county of or counties of 

[^as the case may be^ 
Sworn, &c. 

N.B. When the whole of the facts cannot be spoken to hy one de- 
ponent, variations may be made to enable more llian one deponent to 
state their respective parts of the affidavit 
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TrinUy Term, 1884. 

It is ordbrbo^ That from and after the last day of this term^ where 
Buch parts of the affidavit^ Terifying the certificate of acknowledgment, 
taken in pursuance of the late Act of Parliament, respecting Fines and 
Recoveries, as state '^ the deponent's knowledge of the party making 
the acknowledgment, and her heing of full age (a) ; " cannot be deposed 
to by a commissioner, or by an attorney or solicitor, the same may be 
deposed to by some other person, whom the person before whom the 
affidavit shall be made shall consider competent so to do. 

And it is further ordkred. That where more than one married 
woman shall at the same time acknowledge the same deed, respecting 
the same property, the fees directed by the said rules to be taken, shall 
be taken for the first acknowledgment only. 

And the fees to be taken for the other acknowledgment or acknow- 
ledgments, how many soever the same may be, shall be one half of the 
original fees, and so also, where the same married woman shall at the 
same time acknowledge more than one deed respecting the same pro- 
perty. 

And where, in either of the above cases, there shall be more than 
one acknowledgment, aU such acknowledgments may be included in one 
certificate and affidavit 

In every case the acknowledgment of a lease and release shall be oon- 
sideied and paid for as one acknowledgment only. 

N. C. TiNDAL. 

J. A. Park. 

J. GaSEIiRB. 

J. B. BOSANQVET. 

(a) See /n fv Sarah Luke, 1 Bing. N. C. 265. ; 5 Mo. & Sc 80. ; 
SDowl. P.C.I 12. 
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X. 

Appointment of New Trustees, tender a Power for the 
Purpose in a Settlement of Real Estate. 

THIS INDENTURE, made the day of , between Parties 

A. B. and Mary his wife (the appointors directed by the settle'- 
ment) of the first part, C. D. and E. F. {tJie old trustees) of the 
second part, L. M. {the nev> trustee) of the third part, and 
the said E. F. and L. M. of the fourth part [recite tlie settle- 
ment and the power of appointment'] : And whereas the said 
C. D. is desirous of being discharged from the execution of 
the trusts declared by the said recited indenture : And 
WHEREAS the said A. B. and Mary his wife have agreed to 
nominate and appoint the said L. M. to be a trustee of the 
said recited indenture, in the place of the said C. D. : Now 
this Indenture witnesseth, that in pursuance of and in Testatum. 
exercise and execution of the power or authority to them for 
the purpose given by the said recited indenture, and of every 
or any other power or authority whatsoever. They the said 
A. B. and Mary his wife do by this present deed or writing, by 
them sealed and delivered in the presence of the two credible 
persons whose names are intended to be hereupon indorsed 
as witnesses, substitute, nominate, and appoint the said L. M. Appointment 
to be a trustee in the place of the said C. D., together with ^ 
the said E. F., for the purposes in the said recited indenture 
declared and contained, or such and so many of them as are 
now subsisting, and capable of taking effect : And in order 
that the lands and hereditaments released and conveyed in 
and by the said recited indenture, to and thereby vested in 
the said C. D. and E. F., may be released and conveyed to 
and vested in the said K F. and L. M., it hath been pro- 
posed and agreed that the same lands and hereditaments 
shall be released and conveyed to the said L. M., to the uses 
and in the manner hereinafter mentioned; Now this Inden- Second 
o-URE further WITNESSETH, that in consideration of the ***""' 

VOL. IVi V 
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Uses. 



sum of lOs. of lawful current money of England to the said 
C. D. and E. F. paid by the said I. K. at or before the seal- 
ing and delivering of these presents (the receipt whereof is 
hereby acknowledged), They the said C. D. and E. F., ac- 
cording to their estate, right, and interest under and by 
virtue of the said hereinbefore recited indentures of the — 

day of , and by the direction of the said A. B. and Mary 

his wife (testified l^y their respectively being parties to and 
sealing and delivering these presents), hate, and each of them 
HATH, bargained, sold, and released, and by these presents 
DO, and each of them doth, bargain, sell, and release unto 
the said L. M. (in his actual possession now being by virtue 
of a bargain and sale to him thereof by the said C. D. and 
E. F. by indenture bearing date the day next before the day 
of the date of these presents for the term of one year, com- 
mencing from the day next before the day of the date of the 
same indenture of bargain and sale, and by force of the 
statute made for transferring uses into possession), and his 
heirs. All [^state the parcels^ ; And the reversion and rever- 
sions, remainder and remainders, yearly and other rents, 
issues, and profits thereof, and of every part thereof; And all 
the estate, right, title, interest, inheritance, use, trust, pro- 
perty, profit, possession, claim, and demand whatsoever, both 
at law and in equity, of .them the said C. D. and E. F., and 
each of them, in, to, and out of the same lands and heredita- 
ments, and every part thereof; To have and to hold the 
said pieces or parcels of land^ hereditaments, and all and 
singular other the premises hereby released, or intended so 
to be, and every part thereof, with their and every of their 
appurtenances, unto the said L. M. and his heirs ; To the use 
of the said E. F. and L. M., their heirs and assigns for ever, 
upon the several trusts, and with, under, and subject to the 
several powers, provisions, declarations, and agreements in 
and by the said recited indentures declared and contained of 
and concerning the said lands and hereditaments respectively, 
or upon, to, or for such and so many of the same trusts, ends, 
intents, and purposes, and with, under, and subject to such 
and so many of the said powers, provisoes, declarations, and 
agreements as are now existing undetermined and capable 
of taking effect. [^Add a covenant by the retirinff trustee thai 
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he has done no act to incumber; see ofUiy p. 184.] In wit- 
KEss, 8cc. (a) 

(a) The power of appointing new trustees^ now ufsually inserted in 
settlements^ directs^ that upon the appointment of a new trustee all such 
conveyances, &c. shall he executed as will effectually vest the estates in 
the old and new trustees to the uses of the settlement ; and declares^ that 
every new trustee^ when appointed^ shall have the same powers, &c. as if 
nominated in the deeds. Now, it seems quite clear diat no more was 
originally intended hy this power than that the trustees to preserve con- 
tingent remainders should transfer the estate limited to them for that pur- 
pose (which is a vested remainder ; Dormer 7,Fortesque, Willes^ 327*), 
or any other estate actually vested in them, to the new trustees, who 
would he enahled to exercise the different powers of sale and exchange. 
See, created hy the settlement, under the express direction contained in 
the deed that every new trustee should have the same powers as the old 
trustee had. But it has become usual to consider it essential that the 
new trustee should have a seisin to serve the uses in the same manner as 
the old trustees had, although it does not always happen that the trustees 
of the powers are the persons seised to the uses, nor is it at all necessary 
that they should be. To raise this new seisin two deede are necessary : 
by the first, the uses of the settlement must be revoked, and the estate 
appointed to a stranger in fee ; and the old trustees must join in con- 
veying the estate to him, and then the stranger must re-convey (which 
he may do by Indorsement) to the uses of the settlement, in the same 
manner as if the new trustee's name had been inserted therein. The 
power of revocation and new appointment is considered to be clearly 
implied by the declaration in the power ; and supposing no such power 
to exist, yet the estates to preserve contingent remainders are effectually 
vested in the old and new trustees by the actual conveyance. This 
mode assumes, that there is a seisin in the releasees to serve the uses, 
and that that seisin is transferable; for otherwise it would not be neces- 
sary to defeat the old uses, and raise a new seisin in the old and new 
trustees to serve them. If it ever should become necessary to decide 
the point, there is little doubt but that it will be determined — 1. That 
the power only meant that the estates actually vested in the trustees, 
shall be transferred to the old and new trustees, which may be done by 
one deed operating imder the statute of uses : 2. That they may then 
exercise the powers created by the settlement: and, consequently^ 
^. That there is no seisin in the trustees to transfer^ and therefore the 
revocation and appointment is nugatory, and of no effect. Of course 
these observations do not apply to a case where the fee^simple is vested 
in the trustees. In that case, clearly, one conveyance only is neces- 
sary. The old trustees may convey by lease and release to the new 
trustee, to the use of himself and the old trustees in fee, upon the trusts. 
Admitting that the usual power of appointment requires the seisin (if 
there be any) in the old trustees to be vested in die new trustees, it 
will not be denied by the most strenuous supporters of this doctrine 
that this ceremony is not necessary where the power expressly negatives 
that construction : the powers in die settlement^ it is quite dear, may be 
executed by a person not having any seisin vested in him to serve the 
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struction of 
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tee Act, and 
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not ascertained. 

Ex parte 
Whitton. 

Ex parte 
Payne. 



Ex parte Stan- 
ley and Ex 
parte Goddard 
both over- 
ruled. 



uses; therefore^ to prevent the necessity of this artificial circnitoiu mode 
of appointing new trustees, it might be advisable to expressly declare in 
the deed creating the power, that upon the appointment of any new 
trustee the estate of the trustees to preserve contingent remainders shall 
be conveyed to the continuing and new trustees ; and that every new 
trustee may act in the execution of the powers without being invested 
in the seisin (if any) in the old trustees to serve the. contingent or 
future uses. The usual power of revocation and new appointment in- 
troduced into this power of appointing new trustees is, however, to be 
preferred, as its operation is now generally known; a circumstance 
which is in practice of infinitely greater importance than the expense of 
an additional deed. 2 Sugden Pow. 527.> ed. 6. : see upon this subject 
Morris v. Preston, 7 Ves. j. 547. ; White v. Parker, 1 Bing. N. C. 573., 
1 Scott, 542. ; Sharp v. Sharp, 2 Bam. & Aid. 405. ; Smithy. Ldgh^ 
6 Moore, 214. ; Webb v. Lord Shaftesbury, 7 Ves. j. 480. ; Millard v. 
JEyre, 2 Ves. j. 94. ; 11 G. 4. and 1 W. 4. c.60. s.22. : eeeant^, Vol. III. 
p. 208, et seq. 

Since writing the observations on the construction placed upon the 
last-named statute as applying to mortgagees and the heirs of mortgagees, 
and also on the 4 & 5 W. 4. c.2S. and 1 & 2 Vict. c. 69. (ant^, Vol. III. 
p. 209*)^ hy the courts of equity, several cases have appeared, but the true 
construction remains as doubtful at the present day as it ever was. A 
petition Ex parte Whitton was heard at the Rolls (1 Keen, 278.), in 
which a mortgagee had died intestate, and his heir could not be found, and 
it prayed that a proper person might be appointed in the place of the heir 
at law to convey the legal estate. Ex parte Payne (6 Sim. 645. ; anU^ 
p. 209*) was cited, which ^«s the case of a devisee of a mortgage who had 
some beneficial interest in the mortgage, and who consequently was not a 
trustee within the meaning of the act ; and it was contended that it was 
clear the 8th section of 1 W. 4. c. 60. did apply to the case of a mort- 
gagee, for, whatever might have been the intention of the framer of the 
act, the legislature, which was the best interpreter of its own intentions, 
had declared its meaning in the 4 & 5 W. 4. c. 23. s. 2., which enacts 
that where any person seised of any land upon any trust or by way of 
mortgage dies without an heir, it shall be lawful for the Court of Chan- 
cery to appoint a person to convey such land, in like^roanner as is provided 
by the act of 11 G. 4. and 1 W. 4., intituled, " An act for amende 
ing the laws respecting conveyances and transfers of estates and funds 
vested in trustees and mortgagees, and for enabling courts of equity to 
give effect to their decrees and orders in certain cases, in case such 
trustee or mortgagee had left an heir, and it was not known who was 
such heir ; and such conveyance shall be as effectual as if there was 
such heir ; " which, assuming that the eighth section of the prior act 
applied to mortgagees as well as to trustees, and that the heir of a mort- 
gagee who was not known was included in that section, made the like 
provision in the case of a mortgagee who died without an heir ; and the 
Master of the Rolls expressed his opinion that mortgagees and the 
heirs of mortgagees were within the eighth section explained by the sub- 
sequent act, and granted the prayer of the petitioner. 

This decision went to over-rule that of the Vice-chancellor in Ex 
parte Stanley, 5 Sim. 320*, also that of Sir John Leach M. R. in Es 
parte Goddard, 1 Myl. & K. 25,, ant^, p. 209. ; and upon the authority of 
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{he order made by the Mabteb of the Rollb^ the petition EceparU Stanley 
was again brought before the Viob-Ch anobllor^ who then^ granted the 
prayer of the petitioner (see 7 Sim. 170.). The reporter, in reference to 
Mr, JemmetfB observation in his 2d Edition of Sib Edward Sugdbn's 
Acts t» re Gaddard (see anti, p. 209.)^ says in a note to Ew parte Whit^ 
ton (1 Keen, 2790' ^^ ^^ ^^^» ^ supposed, suggest that the case of 
a mortgagee was casus omissus in the act, but that the case of an un- 
known heir of a mortgagee, who upon payment of the mortgage-money 
would be a trustee for the mortgagor, was, for the reasons mentioned, 
unprovided for by the act. The subsequent act removes the difficulty, 
apparently at the expense of the intention of the framer of the prior act. 
Sir E. Suoden, however, has himself decided that the eighth section does 
not in a dear case exclude a mortgagee from its operation. Frendergast 
V. EyrCy Lloyd & Goold, 11.; and Mr. Jemmett, in the observations 
referred to by the Vice-Chancellor, cites the very act which shows that 
the legislature, to whose declaration of its own meaning even the inten- 
tion of the framer of an act must yield, meant to include mortgagees in 
the eighth section, which provides for conveyances where the heir is un- 
known. 

After these cases had been so disposed of, the Master of the Rolls 
began to entertain doubts respecting ^e order he had made in re Whitton, 
and the case of Cheen v. Holden (1 Beaven, 207.) was brought before Green 
his Honour, which was a case where trustees of trust money had lent it on v- 

mortgage of real estate which was conveyed to the trustees. One of the Holden : 
trustees became permanently resident in Canada, and the petition was, 
that a person might be appointed in his place to join with the other 
trustees in making a conveyance ; and the Master of the VioiAJ&decUned order declined. 
making any order. Ex parte Whitton was cited, and re WiUson (8 Sim. 
S^, ; ant^, p. 210.) ; but it was admitted the case did not come within 
the 1 & 2 Vict. c. 69< The Master of the Rolls, upon again being 
applied to, still declined to make any order, saying, that doubt had arisen ^^^ pg^^ Whit- 
respecting the order whidi he had made in Ex parte Whitton, and that ton doubted, 
the act 1 & 2 Vict, c 69. had passed for the purpose of declaring that 
the summary jurisdiction was given in cases where mortgagees died 
seised of the land, without having been in possession or receipt of the 
rents. Ex parte Whitton was founded on the supposition that die eighth 
section of the 1 TV. 4. c 60., taken in connection with the 4 & 5 W. 4. 
c. 23., applied to mortgagees as well as trustees ; but the act 1 & 2 Vict, 
c. 69*^ having declared that the stat. 1 W, 4. c. 60. and 4 & 5 W. 4. 
c 23. should not be construed to extend to any case of mortgagees dying 
seised of land except those expressly provided for, appeared to him at 
the same time to preclude the extension of the effect of Uie eighth section 
of I W, 4. c. 60., by construction, to any other case of mortgage. He 
had been informed by the Vice-Chancellor that it had been submitted Doubts of the 
to him, that the effect of sect. 3. of 1 & 2 Vict c 69, was to repeal the Judges, 
sixth section of the 1 TV. 4. c. 60., and he (the Master of the Rolls) 
had stated that, in his opinion, sect. 3. of 1 & 2 Vict, c 69* had no such 
effect. There was a misapprehension, if he had been supposed to state 
that the same enactment did not affect the construction which had pre- 
viously been put upon the eighth section of 1 TV. 4. c 60. 

In the case of the Earl of Craven and Earl Berkeley (2 Legal Guide, 
183.), which was a petition to appoint a person to convey a trust estate 
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on behalf of a tnittee in whom it was legally vetted^ bat who reftued 
to execute a oonveyanoe disputing his legal tide^ the ViOB-CHAiroaLiiOB 
ordered as prayed* 



XL 

Appointment of New Trustees under a Power of 
Appointment in a Marriage Settlement of Per- 
sonal Property — the Power of Appointment being 
in .the Trustees^ with the Consent of the Settlor and his 
Wife, (a) 

THIS INDENTURE, made the day of , be- 

Partxea. TWEEN A. B. and C. D. (old trustees) of the first part, E. F. 

and Elizabeth his wife (the settlor and his wife) of the second 

(a) The proviao usually introduced in settlements is^ that in case 
any trustee shaU happen to die, or be desirous of being discharged from, 
or refuse or decline^ or become incapable to act in the trusts^ it shall be 
lawful for the cestui que trust to whom the power may be given^ or^ aa 
the proviso is frequently worded, for the surviving or continuing trustee, 
or the executors or administrators oi the survivor, by deed attested by two 
witnesses to nominate some other person to be a trustee ; and the power 
then proceeds to declare, that the trust estate ahall forthwith be vested 
jointly in the persons who are in future to compose the trust, and that 
the new or substituted trustee shall be capable of exercising sll the same 
powers as if he had been originally named. 

The construction of this proviso is, that the person to be appointed is 
not invested with the character of trustee until he has both been 
nominated to the office by the donee of the power, and the trust pro* 
perty has been duly conveyed or assigned. (Foley v. Wontner, 2 Jac. 8c 
Walk. 248., per Lord Eldon ; and see Wilkinson v. Parry, 4 Russ. 272.) 
Should the trust estate consist of money in the funds, the stock may be 
transferred into the joint names of the old and the intended new trustee ; 
and then, by one of the same deed, the donee of the power may nominate 
the new trustee, and the old and new trustee may execute a declaration 
of trust. If the trust estate consist of chattels real, or other chattela 
personal than stock, the parties cannot effectuate their ol^ect but at the 
trouble and expense of two deeds. By the first, the old trustee will 
assign the chattel interest to A., and then A., by indorsement, will re- 
assign it to the old and new trustee as joint tenants. If the trust estate 
be of a freehold nature, there needs, in general, no other madiinery 
than a simple conveyance under the Statute of Uses.: for the old trustee 
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part) Q« H. (a trustee for the purpose of assigning to old 
and new trustees) of the third part, and I. K. {new trustee) 

Jill II  r ■!! -^ M-TB —  Tm — r n— i- » i -f ^ i . — ^^-^^— ^^^ 

may release the lands to the joint aie of himself and the new trustee^ and 
the statute will operate to transfer the possession. But in settlements 
which invest the trustees with powers, the established form of the pro- 
yiso has introduced the necessity of resorting to the use of two deeds. 
The language of the clause is, that " the trust estate, the trustee whei^f 
shall so die, &o., shall be oonveyed in such manner that the same may be 
vested in the old and new trustee to the uses, trusts, intents, and pur- 
poses of the settlement." Now, the meaning obviously is, that as by 
the settlement an estate to preserve contingent remainders, or, it may 
be, some other interest, wss limited to the trustees who are armed with 
the powers, shonld either of the trustees die, &c., and a new trustee be 
appointed, such estate pur autre vicy or other interest, should be trans- 
ferred to the old and new trustee jointly. But the practitioner, ear 
majori cauteld, has attached to the words the possible, however im- 
probable, construction, that on the appointment of a new trustee the 
whole settlement should be re-opened, and that the fee-simple should, 
ab integro, be conveyed to the old and new trustee, to all the same uses. 
Sec. as were declared by the original deed. For accomplishing this 
olqect, it is necessary that two instruments should be prepared. By the 
first, the new trustee will be nominated by the donee of the power, the 
old uses of the settlement will be absolutely revoked (the proviso, it is 
said, implying an authority for that purpose), and the use will be ap- 
pointed to A. and his^heirs ; and the estate and interest vested in the 
old trustee will be assured unto and to the use of A. and his heirs by 
way of conveyance. When this has been perfected by one deed, and A. 
has become seised, or is supposed to have become seised, of the inherit- 
anee in fec'simple, he may then by lease and release, which may be 
indorsed on the former release, reconvey the premises to the old and new 
trustee, to the uses, trusts, &c of the settlement, in the same manner as 
if the new trustee bad been originally appointed. Some qualifications 
may also be requisite according to the drcumstanoes of the case ; as, if 
a term was limited by the settlement to two trustees, who are dead, and 
the term has become vested in the survivor s executor, words must be 
introduced that will effectually limit the term to the use of such executor. 
Thus, if the real intention was, that on the appointment of a new 
trustee, a seisin to serve the uses should be vested in the old and new 
trustee jointly, then a power of revocation was implied, and the direction 
has been complied with. If the settlor had no such intention, then 
ihere was no implied power of revocation, and the affbcted exercise of it 
is a nullity ; and the conveyance by the old trustee, and the reconveyance 
to the old and new trustee, has served only to pass the actual and vested 
interest 

As this power must be governed by the same rules of construction 
as powers are in general, it must of course be carefully ascertained by 
the trustee that the circumstances under which he retires from the 
trust are precisely those which the settlor contemplated in the terms of 
the proviso ; for, if the case be not warranted by the power, the trustee 
who resigns will be made responsible for all the mischievous conse* 
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Recitals. 



Testatum. 



Appointment 
of new trustee. 



of the fourth part [recite the settlement and the power of ap^ 
pointment'] : And whereas the said A* B. is desirous of 
being discharged from the execution of the trusts declared 
by the said recited indenture, and the said A. B. and C D« 
have therefore, with the consent of the said E. F. and Eliza- 
beth his wife, agreed to nominate and appoint the said 
I. K. to be a trustee in the place of the said A« B«, together 
with the said C. D. : Now this Indenture witnesseth^ 
that They the said A. B. and C. D., with the consent of the 
said E. F. and Elizabeth his wife, testified by their respec- 
tively sealing and delivering these presents, and in exercise 
and execution of the power or authority to them for this pur- 
pose given by the said recited indenture, and of every other 
power or authority enabling them in this behalf, do by this 
present deed or writing, by them respectively sealed and 
delivered in the presence of the two credible persons whose 
names are intended to be hereupon indorsed as witnesses, 
attesting the sealing and delivery of these presents by them 
the said A. B. and C. D. respectivdy, hereby nominate, sub- 
stitute, and appoint the said L K. to be a trustee in the place 
of the said A. B., together with the said C. D., for the pur- 
poses in the said recited indenture mentioned; And in order 
that the trust monies and premises thereby assigned to and 
thereby vested in the said A. B. and C. D. may be assigned 
to and vested in the said C. D. and I. K., it hath been pro- 
posed and agreed that the same shall be in the first instance 
assigned to the said G. H., to the end and intent that the 
same may be immediately after the execution hereof assigned 
and made over by the said G. H. by. an indenture already 
prepared and intended to be indorsed on these presents, and 
intended to bear date the day next after the day of the date 
hereof, unto the said C. D. and I. K., their executors, ad« 
ministrators, and assigns, upon the trusts, and for the ends, 
intents, and purposes in and by the said recited indenture 
expressed and declared of and concerning the same re- 



quences, just as if he had delegated the office* It may also be added, 
that the trustee, who is informally subBtituted^ will not be capable of 
exercising the special powers with which the successor in the trust 
was intended by the settlement to be invested. {Levin's Law qf 
Trusts, 465.) 
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spectively in the manner hereinbefore mentioned : Now this Second tes- 
Indenture further witnesseth, that in consideration of ***"™* 
105. of lawful current money of England^ paid by the said 
6. H. to the said A. B. and C. D* at or before the sealing 
and delivery hereof, the receipt whereof is hereby acknow- 
ledged, They the said A. B. and C. D., at the request and 
by the direction and upon the nomination and appointment 
of the said £. F. and Elizabeth his wife, testified by their re- 
spectively sealing and delivering these presents, have and each 
of them hath bargained, sold> assigned, transferred, and set 
over, and by these presents no and each of them doth bar- Aangnment of 
gain, sell, assign, transfer, and set over unto the said G. H., *"^ property, 
his executors, administrators, and assigns. All [describe the 
trust funds in their actual state of investment^ and all the 
estate, right, title, interest, trust property, claim, and demand 
whatsoever at law and in equity of them the said A. B. and 
C. D., and each of them of, in, to, or out of the said trust 
monies and premises hereby assigned, or intended so to be, 
and every part thereof; To have and to hold the said Habendum, 
trust monies, and all and singular other the premises herein- 
before assigned, or intended so to be, unto the said G. H., his 
administrators and assigns, and that in as full, large, ample, 
and beneficial a manner to all intents, effects, transactions, 
and purposes, and with all and every the same powers and 
authorities whatsoever as they the said A, B. and C. D., their 
executors, administrators, and assigns, might or could have 
had, held, or enjoyed the same if these presents had not been 
made or executed ; Upon trust nevertheless, and to the Trusts 
end and intent that the said G. H. do and shall, immediately 
after the execution of these presents, assign and make over 
tlie same trust monies and premises, and every part thereof^ 
unto the said C. D« and I. K., their executors, administrators, 
and assigns, upon the several trusts, and for the ends, intents, 
and purposes, and with, under, and subject to the powers, 
provisoes, declarations, and agreements in and by the said 
recited indenture expressed, declared, and contained of and 
concerning the same trust monies and premises respectively, 
or upon, to, or for such and so many of the same trusts, 
ends, intents, and purposes, and with, under, and subject to 
such and so many of the same powers, provisoes, declar« 
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ations, and agreements as are now existing undetermined 
and capable of taking effect. \^Add covenant by old trustees 
tiiat they have done no act to incumber, as in ante, p« 147.3 I^ 

WITWKSS, &c* 



XII. 

Assignment {to be indorsed upon the Deed, the Form of 
which is given in the hut Precedent) from the Trustee 
in whom the Trust Funds Jiad become vested to the 
Old and New Trustee, upon the Trusts of the 
Settlement. 

Parties. THIS INDENTURE, made the day of , between 

O. H. {the trustee of the funds for the purpose of this auign^ 
ment) of the first part, E. F. and Elizabeth his wife {the 
settlor and his wife) of the second part, and C. D. {old trustee) 

Testatum. and I. K. {new trustee) of the third part, witnesssth, that in 

pursuance of the within written indenture, and of the agree- 
ments, trusts, and declarations thdtein expressed and contained, 
and in consideration of the sum of 10s, of lawful current 
money of England paid by the said C. D. and I. K. to the said 
G. H. at or before the sealing and delivery hereof, the receipt 
whereof is hereby acknowledged, he the said G. H., with the 
consent of the said £• F. and Elizabeth his wife, testified by 
their respectively sealing and delivering these presents, hath 
bargained, sold, assigned, transferred, and set over, and by 

Assignment of these presents DOTH bargain, sell, assign, transfer, and set 

trust property. ^^^^ ^^^ ^j^^ g^jj q j) ^j j^ g;^ ^jjcir executors, admini- 

trators, and assigns. All and all and singular other the 

monies, effects, and premises in the within written indenture 
mentioned and described, and by the therein recited inden- 
ture respectively assigned, and which were by the said withia 
written indenture assigned to the said G. H., or intended so 
to be, and every part thereof, with full power and authority 
to collect, obtain, receive, and give receipts for the same, 
together with the within written indenture, and the thereia 
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recited indenture, and each of them, and the full and 
whole benefit and advantage thereof, and of the grant and 
assignment thereby respectively made, and of every power, 
proviso^ covenant, declaration, and agreement therein re- 
spectively contained and referred to, and all the estate, right, 
title, interest, trust, benefit, property, claim, and demand 
whatsoever, both at law and in equi^, of him the said 6. H. 
o^ in, to, from, out of, and upon the said trust monies, 
effects, and all and singular other the premises herein-before 
assigned or intended so to be, and every part thereof, to Habendunu , 
flAVE, HOLD, RECEIVE, AND TAKE the Said monioSj effects, 
and all and singular other the premises hereinbefore assigned, 
or intended so to be, and every part thereof, with their ap- 
purtenances, unto and by the said C. D. and I. K,, their 
executors, administrators, and assigns, and that in as full, 
large, ample, and beneficial manner, to all intents, effects, 
constructions, and purposes, and with all and every the same 
powers and authorities whatsoever, as the within named 
A. B. and the said C. D., their executors, administrators, 
or assigns, might or could have held or enjoyed the same 
if the within written indenture had not been made: But 
NEVERTHELESS upou the Several trusts, and for the ends. Trusts, 
intents, and purposes, and with, under, and subject to the 
powers, provisoes, declarations^ and agreements in and by 
the within in part recited indenture expressed and contained 
of and concerning the said trust monies, effects, and premises 
respectively, or upon, to, or for such and so many of the same 
trusts, ends, intents, and purposes, and with, under, and sub- 
ject to such and so many of the said powers, provisoes, de- 
clarations, and agreements as are now existing undetermined 
and capable of taking effect lAdd covenant from O. H. that 
he has done no act to incumber, as in precedent, ante, p. 184.] In 

WITNESS, &C. 
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PartieB. 



XIII. 

Deed of Disclaimer by One Trustee of the Trusts of 
a Marriage Settlement of Real and Personal Pro^ 
petty* (a) 



THIS INDENTURE, made the 



day of 



BE- 



TWEEN A. B. (the disclaiming trustee) of the first part, C. D. 
and L. his wife [the settlor and his tvife) of the second part^ 



Stacey 
£lpb. 



Crewe 

V, 

Dicken. 



Nicholson 
Wordsworth* 



(a) If a trustee wishes to decline a trusty he should^ withont dday, 
execute a deed of disclaimer ; because a deed is clear evidence^ and 
admits of no ambiguity. In Stacey v. Elph (1 Myl. & Keen, 199*)' 
Sir John Leach M. R. observed, — '< It is most prudent that a deed 
of disclaimer should be executed by a person named trustee who refuses 
to accept the trust, because such deed is clear evidence of the disclaimer^ 
and admits of no ambiguity ; but there may be conduct ujhich amounts 
to a clear disclaimer, as appeared in the case then before him, where, in 
consequence of the trustees refusing to accept the trust, all parties con- 
sidered that the will failed as to the real estate, and thjit the real estate 
descended to the heir at law." 

The mode of disclaimer should not he by conveyance, but hy deed, 
as if by conveyance it will imply a previous acceptance of the office of 
trustee. See Crewe v. Dicken (4 Ves. j. 100.), where Lord Rosbltn 
held that that act of itself amoimted to an acceptance of the trust, upon 
the ground that it was at once an assumption of the interest and an 
attempt to get rid of it. 

In Nicholson v. Wordsworth (S Swanst. 36«5.), where all the cases 
on disclaimer are collected, the purchaser of an estate filed a bill against 
the defendants to compel them to execute a conveyance. It appeared by 
the answer that the defendants had been made executors under the will 
of one Richard Wordsworth, hut that Hutton (one of them) had re- 
nounced probate and refused to act ; and had, by indenture, bargained^ 
sold, released, quitted claim, and conveyed to the other executor, his 
heirs and assigns, his estate in the property. It was contended on one 
side, that the release was equivalent to an acceptance of the devised 
estate ; and on the other side, that the release, being made with an 
intent to disclaim, was equivalent to a disclaimer. Lord Eldon re- 
fused to admit the distinction between a release and a disclaimer. 
His Lordship said, — " It seems to have been taken for law from an older 
period than ihe date of Crewe v. Dicken (ant^), and sanctioned by LiOrd 
Hale, that if an estate is conveyed to two persons in trust, and one will 
not act as trustee, the estate vests in the other. If, therefore, the party 
executes a simple instrument, and under his hand and seal declares 
that he c2Mc2aim«— that is, dissents from being a trustee, — the fact must 
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and E. F. {the co-trustee) of the third part [recite the settle-- Reoitals.] 
ment and the uses]-. And whereas the said A. B. never 

- —  - — — -- 

be taken to be that he is no trustee.*^ Lord CoTTfeNHAM^ in obserring 
upon that case^ remarked that although the obsenrations of Lord Eldok Ureh 

were entitled to the greatest possible weighty there was no acyudication «• 

upon the point raised by the case. The bill waa filed by a purchaser^ Walken 
stating that the vendor could not make a title because one of the trus- 
tees over had refused to join in the conveyance : and the object of the 
suit was to obtain a declaration from the Court which should clear the 
title. Lord Eldox said t]^at he could not come to any decision : and 
the declaration was taken by consent^ as appears from die terms of the 
order stated in Mr. Swanston's report. It cannot, therefore^ be con- 
sidered as the judicial decision of the Court. '^ How far *' (his Lord- 
ship said) " the reasoning of Lord Eldon in that case is correct^ I am 
not called upon to express any opinion." Urch v. Walker (3 Myl. & 
Cr. 710.) But in Crewe v. Dieken the difficulty occurred that^ in- 
stead of doing this^ the party conveyed his estate to the other trustee. 
And after alluding to Lord Loughborough's opinion upon the efibct 
of the release^ his Lordship said, — '^ If the essence of the act is 
disclaimer, and the point were res integra, he should be inclined to 
say that if the mere fact of disclaimer is to remove all difficulties 
and to vest the estate in the other trustees, a party who releases^ 
and thereby declares that he will not take as a trustee, gives the 
best evidence that he will not take as trustee. The answer, that the 
release amounts to more than a disclaimer, is much more technical 
than any reasoning that deserves to prevail in a court of equity* A 
release is the instrument of a person who thinks that he has some- 
thing to part with ; it is not a mere dissent or refusal to concur. The 
more one examines the distinction between disclaimer and release, the 
less one sees the worth of it. In that case the testator declares that 
the receipt of the trustee or trustees for the time being shall be a suf- 
ficient discharge." His Lordship expressed his opinion to be, that if a 
person who is appointed co- trustee by any instrument executes no other 
act than a conveyance to his co-trustees, where the meaning and intent 
of that conveyance is disclaimer, the distinction is not sufficiently broad 
for the Court to act upon : he could find no case which had decided, 
nor could he see any reason for deciding, that where the intent of the 
release is disclaimer, the inference that the releasor has accepted the 
estate shall prevent the effect of it. The decree in Crewe v. Dieken 
did not proceed in that point only ; the words describing the persons 
by whofn the receipt was to be given were very special : in that case, 
if two out of the three trustees had died, the diird having previously 
released to them, beyond doubt that survivor must, under the words, 
have given the receipt, though he did not continue trustee. His Lordship 
said, — ^* I think there is no case in which judgment baa been pronounced 
on the| distinction between a disclaimer and a release, and where the 
intention is disclaimer there ought to be no distinction* I understand 
the operation of a release with intent to disclaim ; but it is difficult to 
Jcnow what the thing called disclaimer is." 

His Lordship's decision was^ that where one trustee rdeasea with the 



3S4s 
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executed the said recited indentures of lease and release and 
settlement, or either , of them, nor hath he ever accepted or 



Totmson 

r. 
Tickell. 



intentionjto disclaird/ the property vests in the other (the assenting tms- 
tee)^f,which was suhsequenily confirmed at law bj Bayky J. in 8m€M v. 
Marwood (9 Bam. & Cress. 308., 4 M. & R. 181.). 

In Townson v. TkkeU (8 Bam. & Aid. S5.) Lord Tentbb- 
DBN C. J. said, -^'' The law certainly is not so absurd as to force a man 
to take an estate against bis will. Primd fdcie, every estate^ whether 
given by will or otherwise, is supposed to be beneficial to the party to 
whom it is so given. Of that, however, he is the best judge; and if it 
turn out that the party to whom the gift is made does not consider it 
beneficial, the law will certainly, by some mode or other, allow him to 
renounce or refuse the gift. The question here is^ in what mode that 
refiiBal is to be made. In this case the renunciation has been by deed 
under the hand and seal of the party. It has been argued, however, 
that nothing short of renunciation or disclaimer in a court of record 
will avoid the devise ; and if there had been any distinct authority to 
that efifect, we should have been bound to give due weight to such 
authority. It does not seem to me, however, that the cases have gone 
the length of deciding that the renunciation must take place in a court 
of record. The learned couniel has not been able to suggest any mode 
by which the devisee could have disclaimed in a court of recent, and 
certainly it could not be done unless some other person had thought fit 
to cite him there to receive his disclaimer ; and if the estate were 
datnnoM hereditas, that would not be likely to happen. It might, 
therefore, in some instances, be a matter of difficulty to make a dis. 
daimer in a court of record. The case of Thomson v. Leach (2 Ventr. 
198.) seems to me to be a strong authority to show that that is not 
necessary. Three of the judges there held^ that an estate did not pass 
by surrender to the surrenderee till he expressly accepted it. Mr. 
JusTioB VisNTRis differed, and held that it passed immediately^ liable 
to be divested by the dissent of the surrenderee. His judgment is, 
however, wholly founded on this, that a party to whom an estate is 
given must be taken to give an implied assent to that which is for his 
benefit, till the contrary appears. That learned judge expressly states, 
that a man ' cannot have an estate put into him in spite of his teeth.' 
I concur in that opinion, and think that ihe renunciation here hating 
been by deed under the hand and seal of the party, must have the effect 
of making the devise with respect to him null and fxndJ' 

BATLirr J. in the same case observed, — '* There are many instances 
in which a devise to a party might subject him to great inconvenience; as, 
for instance, a devise of an estate clothed with trusts. And, as in such 
a case a party cannot be forced to be a trastee, it would be absurd that 
the estate should be in him and remain in him until he can prevail upon 
some person to institute certain legal proceedings under which he is to 
disclaim in a court of justice* The good sense of the thing is quite the 
other way ; the law, indeed, presumes that the estate devised will be 
beneficial to the devisee, and that he will accept of it, until there is 
proof to the contrary. Here is a renunciation by a most solemn act^ 
viz. by deed ; and by that he has said that he did not choose to accept 
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acted in the trusts reposed in him in conjunction with the 
said E. F. by the said indenture of release and settlement^ 

that which is devised to bim. It seems to me that the effect of that is 
that the estate never was in him at all. For I consider the devise to be 
nothing more than an offer which the devisee may accept or refuse ; and 
if he refuses^ he is in the same situation as if the offer never had been 
made." 

HoLROTB J. said he could not think that it was necessary for a party 
to go through the form of disclaiming in a court of record^ nor that he 
should be at the trouble or expense of executing a deed to show that he 
did not assent to the devise ; and that^ unless some strong authority were 
shown to that effect, he vfould not think that the law required either of 
these forms. He was confirmed in that opinion by Bonifant v. Oreen^ 
field (Cro. £1. 81.^ 1 Leon 60.). There the devise was to four executors : 
one of the executors refused to take out administration of the wiU^ and it 
was ol:rjected that the sale by the other three was not good ; to which it 
was answered, that as it was devised unto him for the intent to sell, if he 
refused to sell he refused to take the estate, and so that it was unnecessary 
that he should Join in the sale ; the Court, however, held the sale good, 
although the devisee had not renounced die estate either by matter of 
record or by deed. " And (his Lordship added) it seems to me there- 
fore, both upon the reason of the thing and the authority of this case, 
that the disclaimer need not be either by matter of record or by deed. 
The decision of the Court in that case was, that it was not necessary a 
disclaimer should be made in a court of record," This decision was con- 
firmed by Lord Elx>on in Nicholson v. Wordsworth, ant^ ; and is not 
impugned by Doe dem, Smyth v. Smyth (9 D. Sc R. 136., 6 Bam. & 
Cress. 112.), per Parke J. in Begbie v. Crook (2 Scott, 180.) ; but it 
was contrary to Butler and Baker* % Case (3 Rep. 25.). Thompson v. 
Iseaeh was reversed in the House of Lords, and Bonifant v. Greenfield 
turned upon the wording of a particular act of parliament, and was 
otherwise wholly inapplicable to the question of divesting estates when 
once vested. See 4 Man. & Ry. 189 n*9 snd 5 Id. 148 n. 

The decision in Begbie v. Crook was, that a devisee may, by deed Begbie 
under his hand and seal, disclaim an estate devised to him, without a «. H 

formal disclaimer in a court of record. It did not^ however, appear Crook, 
whether the land in respect of which the rent was claimed was freehold 
or copyhold. If copyhold, then, as the devisees would, until admittance, 
be merely cetteux que usent of the surrender to the use of the will, even 
a parol disclaimer would have been sufficient (3 Rep. 2?.). But if the 
land y^sM freehold, the efficiency of the disclaimer by deed would depend 
upon the validity of the decision in Townson v. Tickell, See 2 Sicott, 
130. n. 

Mr. Justice Holrotd went a great length in expressing his opinion, 
that a disclaimer need not be either by matter of record or by deed ; the 
legal estate in a fre^ld cannot be disclaimed by paroL Butler and Butler and 
Baker's Case decided that estates limited under the Statute of Uses Baker*s Case, 
were to be disclaimed with the same formalities as estates at common 
law. Lord Eldon, in Nicholson v. Wordsworth, doubted whether a 
party could disclaim in the case of a conveyance to uses, except by re^ 
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but, on the contrary, he hath wholly declined to act therein^ 
and he is desirous, with the concurrence of the several parties 
hereto, to make and execute the disclaimer hereinafter con- 



lease with intent of disclaimer^ although his Lordship said he was aware- 
that such a doctrine would shake titles innumerable. Sm A. Hart, 
however, sanctioned the opinion of Mb. Justice Holroyo in Bingham 
T. Clanmorris (2 Moll. 253.). A deed, however, is the best evidence of 
disclaimer in all cases, whether of real estate or chatteU, although it ia 
said the latter may be disclaimed by paroL 

In Shephard's Toudutoney p. 285., it is said, that where an estate of 
freehold b made by feoffment, it seems he cannot waive and avoid that 
bfU in a court of record ; yet, in p. 452., it is said, if one devise his 
land to another in fee-simple, fee-tail for life or years, and the devisee, 
after the death of the testator, doth re/use and waive the estate devised 
to him ; in this case, and by this means, the devise is become void. 
And it seems a verbal waiver is sufficient in this case. See also Smitk 
V. Wheeler (1 Ventr. 128., S. C. 2 Keb. 772.). 

If Lord Eldon's decision in Towneon v. TickeU is to be relied upon 
at this day, then a disclaimer in a court of record is unnecessary, save 
as it may be applied to any of the objects provided for by the statute 
S & 4 W. 4. c. 74. ; and a devisee in fee may by deed disclaim the 
estate, but doubts are said to exist whether he may waive by parok All 
the cases recognise this rule, that a devised interest vests in the devisee 
by presumption of law before entry (or before assent) : Co. Litt. Ill a. 
Where the receipts of trustees are declared to be sufficient discharges, 
every trustee who has accepted the trust must join in the receipt for the 
purchase money, although he may have released the estate to the other 
trustees. Crewe v. Dicken (ante) ; Small v. Marwood (9 Bam. & Cres8« 
d07'> 4 Man. & Ry. 181.). But where a trustee has refused to accept 
the trust, and actually renounced, he need not join in receipts, and the 
receipts of the other trustees wiU be deemed sufficient discharges. 
Smith V. Wheeler {ante) ; Hawkin v. Kemp (3 East, 410.) ; Adams y, 
Taunton (5 Mad. 435.). In Sharp v. Sharp (2 Barn. & Aid. 405.), 
it was held that the trustees had not acted, though they had conveyed 
the trust estate instead of disclaiming, (See anti, VoL III. p. l65.) 
In The Attomey-General y. Doyley (2 Eq. Ca. Ah. 194-.), the trustee 
who declined to act was directed to convey ; and the same decree was 
made in Uussey v. Markham (Rep. t. Finch, 258.). In Urch v. 
Walker Jlja.nt^)y the trustee had conveyed the trust estate, but never 
acted* Lord Cottenham held that the execution of the deed was of 
itself sufficient evidence that the person who executed it had accepted 
and acted in the trusts. 

Trustees are not entitled as against the trust estate capriciously to 
refuse to continue ; but if they find the trust estate involved in com* 
plicated questions not in contemplation when they undertook the trust, 
they have a right to relief from the trusts in a court of equity. Greets 
wood V. Wakeford (2 Legal Guide, 372., Beav. 576.). This is the dis- 
tinction in these cases — where a trustee has onoe acted in the executioa 
of a trusty the esute is vested in him^ and he cannot di9claim* 
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tained: Now this Indenture witnesseth, that the said Testatum. 
A. B,» with the privity and concurrence of the said C. D. and 
L. his wife, and £• F., testified by their severally sealing and 
delivering these presents, doth hereby freely, absolutely, and 
irrevocably renounce and disclaim unto the said E. F., his Disclaimer. 
heirs, executors, administrators, and assigns, all and singular 
(the reed estate) by the said recited indentures of lease and re- Real estate. 
lease granted, released, and conveyed unto the said A. B. and 
£• F. as aforesaid; and also all and singular the said (personal Personal estate. 
estate) sum of- h SL per cent. Reduced Bank Annuities, 
and the said sum of L sterling in and by the said inden- 
ture of release stated to have been transferred and covenanted 
to be paid by him the said C. D. as hereinbefore mentioned, 
together with the said covenant for payment of the said sum 

of 7. and all benefit thereof; and also the trusts, powers. Trusts. 

and authorities given to or vested in him the said A. B., in 
conjunction with the said E. F., upon or over the said sum 

of I. 3/. per cent. Reduced Bank Annuities, and L 

sterling, or either of them as aforesaid, or in anywise relating 
thereto; He the said A.B. hereby utterly renouncing, dis- 
owning, and rejecting all conveyances, covenants, trusts, 
agreements, and confidences by and in the said indenture of 
release and settlement expressed and intended to be re- 
spectively made, entered into, and reposed in him in con- 
junction with the said E. F. or otherwise howsoever : And Second tcs- 
THIS Indenture also witnesseth, that the said C. D. and conMnt of 
L. his wife do hereby consent and agree that all and singular setdors. 
the trusts, powers, and authorities by the said in part recited 
indenture of release and settlement expressed and intended 
to be given or vested in the said A. B. and E. F., their exe- 
tntors, administrators, and assigns, upon or over the manors, 
messuages, lands, farms, tenements, hereditaments, s.tock, 
money, and real and personal estate therein comprised or 
mentioned, but which are now disclaimed by the said A. B. 
as aforesaid, shall be executed and performed by the said 
E. F., his executors, administrators, or assigns, alone or in 
such and the same or as ample a manner as if the said E. F. 
had been the sole trustee named and appointed in and by the 
same indenture of release, and the conveyances, covenants, 
agreements, trusts, powers, and authorities therein respec-* 
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tlvdy contained, had been thereby respectively made to, 
entered into with and reposed in him the said E. F.» his 
executors, administrators, and assigns. In witness, &c* 



LETTERS OF ATTORNEY. 

I. 

Special Letter of Attorney (a) from a Merchcmt in 
the East Indies to his London Aoents, Joint and 
Several. 

KNOW ALL PERSONS, BY THESE PRESENTS, 

that I W. B. of in the East Indies, Esquire^ for divers 

good causes and considerations, have made, ordained, no- 

(a) An attorney is one set in the place of another, and is either 
public as an Attorney at Law, whose warrant is talis ponit loco m» 
tdlem attomatum; or private, who has authority given to him to^act in 
the place and stead of him, by whom he is delegated, in private con* 
tracts and agreements ; which authority must be by deed, that it may 
appear that the attorney has pursued his commission. Of this all 
persons are capable, and therefore may be executed by monks, infants, 
femes covert, persons attainted, outlawed, excommunicated, villains, 
aliens, &c. ; for this, being only a naked authority, the execution of it 
can be attended with no manner of prejudice to the persons under such 
incapacities or disabilities, or to any other person, who, by law, may 
claim any interest of such disabled persons after their death. Bacon Ah, 
tit. Attorney. 

That power of acting which one man has, being transferred to 
another, is called an authority, and this the law allows of; for, as a 
contract is no more than the consent of a man's mind to a thing, if such 
consent or concurrence appears, it would be very unreasonable to oblige 
him to be present at the execution of every contract, since it may be as 
well performed by any other person delegated for that purpose : but 
such delegation or authority must be by deed, that it may appear that the 
attorney or substitute had a commission or power to represent the party ; 
also that it may appear that the authority was well pursued ; 1 Bac Ah. 
tit. Authobitt (A.) ; see 2 RolL Ab. 8.^ Co. Litt. 5^ 
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minated) constituted, and appointed, and in my place and 
stead put and deputed, and by these presents no make, or- 
dain, nominate, constitute, and appoint, and in my place 
and stead put and depute C. D. and £. R of — ^ in the 
city of London, merohantB, and the survivor of them, my 
true and lawful attomies and attorney jointly and seve- 
rally (A) for me and in my name and on my behalf, and 
as my act and deed, and at my costs and charges, and for 
my use and benefit to act in and conduct and manage all and 
every the affairs, matters, and things of me the said W* B. 
being or happening within the United Kingdom of Great 
Britain and Ireland, during the absence of me the said 
W. B. fipom England ; and for that purpose I do by these pre- 
sents authorise and empower the said C. D. and E. F., and 
the survivor of them, in the name and on the part and behalf 
of me the said W. B. to apply for, ask, demand, receive, and 
take of and fi*om all and every person and persons whomso- 
ever, who is, are, or shall or may be, or become liable, answer- 
able, or accountable to pay, answer, account for, deliver over, 
transfer, or make good the same. All and all manner of debt 
and debts, sum and sums of money, bank annuities, legacies, 
gifts, bequests, stock, goods, wares, merchandises, chattels, 
property, and effects of what nature or description soever 
which now is or are, and which shall or may at any time 
or times hereafter be or become due, owing, belonging, 
payable, or transferable to me the said W. B. or to my 
estate, from any person or persons whomsoever, upon or 
for any account, dause, matter, or thing whatsoever; and 
upon receipt, payment, transfer, or delivery of the same, 
or of any part or parts thereof respectively, for me the 
said W. B., and in my name or in the names or name of my 
said attomies, or of the survivor of them, or otherwise as the 
case may require, to sign and seal, and as my act and deed in 



(ft) In Outhrie y. Arrmtrang (5 Barn. & A. &t8.), a power of at- 
torney was given to fifteen persons^ jointly and »everaUy, to execute 
such policies of insurance in the name of a partj^ as they or any of them 
should jointly or sqfKtrateiy think proper ; and it was hdd^ that an exe« 
cation of the power hjfour of the attomies was sufficient according to 
the intention appearing on the instrument. 

z 2 
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due form of law to deliver such release or releases, or make» 
sign, and give such acquittance or acquittances, receipt or re-^ 
ceipts, discharge or discharges for the same as the nature 
and circumstances of the case may require ; and in order 
thereto for me the said W, B,, and in my name or other- 
wise to peruse, exanune, allow, settle, and sign all or any 
such account or accounts, reckoning or reckonings whatso- 
ever, as are or shall at any time or times hereafter be opea 
and depending between me and any person or persons whom- 
soever, and to pay or receive the balance or balances thereof 
as the case may require : And also, for me and in my name 
or otherwise to receive all and every sum and sums of money 
whatsoever which now are, or shall, or may be at any time 
hereafter due, owing, or belonging to me upon or by virtue of 
any security or securities whatsoever; and on receipt thereof for 
me and in my name to make, sign, execute, and give and de- 
liver good and sufficient releases, acquittances, and discharges 
for the same, and also to sign, seal, and execute, make and 
deliver all proper and sufficient reconveyances, releases, and 
other assurances of the lands, hereditaments, money, and pro- 
perty which shall have been' mortgaged, pledged, or given 
as security for payment thereof: And also, for me the said 
W. B. and in my name or otherwise upon the neglect or 
refusal of any person or persons to settle his, her, or their 
account or accounts, or to pay or satisfy all or any of such 
debt or debts, sum or sums of money, bank annuities or 
stock, or to deliver up such goods, chattels, or other property 
or effects as now are or which shall or may hereafter be or 
become due, owing or belonging, payable or transferable 
unto me, or which may be lawfully demanded by me upon 
any account whatsoever, to commence any action or ac- 
tions, suit or suits, as well real or personal as mixed, in 
any court of law or equity, and to sue, arrest, distrain upon, 
imprison, and out of prison again to liberate, release, and 
discharge (c) all and every or any person or persons whom- 
soever now indebted, or who shall or may hereafter become 

(c) See ExparU Crowther (4 Dea. & Chitt 31.). Re Sampson (3 Id. 
198.); Exparte Hamilton (2 Id. 139.); ss to the power of an attorney 
authorifled to transact business in the courts of law applying for and sign- 
ing a supersedeas* 



Letters of Attorney. 841 

indebted to me^ and to use and take all lawful ways and 
remedies whatsoever for recovering and receiving the same 
by action, suit, distress, attachment, or otherwise as they my 
said attomies or attorney shall think expedient or be ad« 
vised, and the same action or actions, suit or suits from time 
to time to prosecute and follow up, or to suspend or discon« 
tinue such proceedings or become nonsuit therein, as they or 
he shall see cause : And also, for me the said W. B. and in 
my name to appear, and my person to represent in all or any 
court or courts, and before all or any magistrates or officers 
of or in law or equity whatsoever, as by my sidd attomies or 
attorney shall be thought advisable ; and to defend for me and 
in my name all and every action and actions, suit and suits (d) 
or other proceedings whatsoever at law or in equity which 
shall or may hereafter be commenced, sued, brought, or pro-* 
secuted against me by any person or persons whomsoever, upon 
any account whatsoever in any court or courts of law or equity 
within the united kingdom of Great Britain and Ireland; 
And further, to submit and refer to arbitration all or any 
matters that now are or which shall or may hereafter be in 
difference between me the said W. B. and any person or 
persons whomsoever, and for that purpose from time to time 
to nominate and appoint one or more arbitrator or arbitrators 
or umpire on my behali^ and for me and in my name to 
make, sign, and seal, and as my act and deed in due form of 
law to deliver one or more bond or bonds of arbitration or 
deed or deeds of submission, or other deeds or instruments as 
are usual in like cases ; and also, to observe, perform, and 
fulfil all and every such award and umpirage as shall be 
made in pursuance of any reference or submission, and to 
sign, seal, and deliver as aforesaid any receipt or receipts or 
other discharges in consequence thereof or to use any lawful 
ways or means for setting aside any such award as the 
justice, nature, or circumstances of each particular case may 
require : And also, if they my said attomies and attorney 
shall think it necessary or prudent so to do, to accept and 

take a compensation for a less sum than the whole of any 

-■-■.■'  II — .—^ —  -« 

(<f) An attorney with this power may put in an answer to a rait 
against his principal^ nvithout signatnie, Bayky v» De WalMer9 
(10 Ves. 441.)- 

z 3 
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debt OF debts now or hereafter to become due^ owing, 
or payable to me the said W. B., from any person or per- 
sons whomsoever, in full payment and satisfaction thereof, 
japon such terms and conditions as they my said attomies and 
attorney shall think reasonable, and to give receipts, releases, 
or other discharges, for the whole of the same debts, sum and 
sums of money : And al.so, for me and in my name to use 
and take such other lawful ways and means for the recover- 
ing, receiving, obtaining, or getting in any such sum and 
sums of money or other things whatsoever, which is or are, 
shall or may be^ or by my said attomies or attorney shall 
be conceived or thought to be due^ owing, belonging, or pay^ 
able unto me by any person or persons whomsoever : And 
ALSO to appoint any counsel, or attorney or attomies, or 
solicitor or solicitors at law or in equity, and to give and sign 
any retainer to any and every such counsel, attomey, or solicitor 
to prosecute and [defend in the premises aforesaid, or any of 
them as occasion may require either in my name or in the name 
or names of the said C, D. and E. F, or the survivor of them, 
and by and out of the monies which shall be received by my 
said attomies or attorney, or which shall come to their or his 
bands by virtue of these presents, to pay, satisfy, and compound 
for or cause to be paid, satisfied, or compounded for all such 
debt or debts, sum or sums of money, dues, duties, and other 
just demands of what kind soever due and owing, or which 
hereafter shall become due and payable by me the said 
W. B. to any person or persons whomsoever in Great Britain 
and Ireland: And also for me the sftid W. B. and in 
my name («), place, and stead to sign and seal, and as my 
act and deed, in due form of law to deliver any bond or 



(e) An attomey must execute his power in the name of his principal^ 
and not in his own name; per Lord Kbnton in White v. Cuyler (6 Term 
Rep. 176.) : see Combes Case (9 Co. 76. ft.) ; Fnmtin v. SmaU (S Lord 
Baymond^ 1418.^ 1 Stra. 705.)« It is immaterial whether [the attomey 
place his own name first or last^ provided the deed he executed in the 
name of the principal, Therefore^ an execution thus^ ^* for A. B. 
(the prindpaX), CD, (the attorney), (l.s.)/' is good; see Wilksv. 
Back (2 East^ 142.) : hut the hetter and most advisahle mode of exe- 
cution is thus: — "A. B. (the prineipat), (l.s.), by CD. (the fl<- 
tomey) ;" Berkeletf v. Hardy ($ Barn, & Cress, 355.^ 8 Dow, & 
By. 102.). 
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boiMls {g)i deed or deed^ or other writing or instrument what- 
soever, which may be necessary, or which I the said W. B. 
shall or may be called upon or required to give or execute, 
and which my said attomies or attorney shall think fit and 
proper to be executed ; and in like manner for me the said 
W. B., and in my name or in the names or name of my said 
attornies and attorney as they or he shall seem expedient, to 
indorse the name of me the said W* B. upon all and all 
manner of bills of exchange, promissory notes, and all other 
n^otiable securities {h) : And also generally for me the said 
W. B*, and in my name, place, and stead, and on my behalf, 
i^nd as my act and deed to manage and transact, do, perform, 
and execute all other the affairs and concerns of what nature 
or kind soever of me the said W. B. in Great Britain and 
Ireland, and to do, execute, perform and fulfil, or cause and 
|)tocure to be done, executed, performed, and fulfilled every 
act, matter, or thing whatsoever, in any ways necessary or 
expedient thereunto, and that as fully and effectually to all 
intents and purposes as I die said W. B. might or could do if 
personally present(i) : And for the more easy and convenient 



(jf) An attorney or agent cannot execute a deed for hia principal 
without a special power under seal for tlie purpoK ; see Com. Dig. tit. 
Attorney (C. 1.), (C. 5.) ; Harriwn v. Jackion (7 Term Rep. 209.), 
ant^ ; ffonley v. Rtuh (cited id.) ; Berkeley v. Hardy (antf) ; Steiglitaf 
V. Egginion (X Holt's N. P. C. 141.). No subaequent acknowledgment 
will do, per Gibbs C. J. (id.). 

(A) An attorney cannot indoree and negotiate bills in the name of his 
principal under a power to receive money and give discharges, or 
where the power is " to transact all business ; " Hay v« Chldemith 
(2 Smith, 790!i EsdaUeT. Le Nauze (1 You. & Coll. 394.) ; there must 
be an express power for the purpose of accepting bills, see Attwood v, 
Munninge (7 Bam. & Cress. 283.) ; but Lobd Holt held, that such 
an authority may be given by parol (12 Mod. 564.), 
. (f) These general words will not apply to any acts as to which 
limi^ powers are given, or, as observed by Holbotd J. in Attwood 
v« Munnings (ante), " These instruments do not give general powers, 
speaking^ at large, but only where they are necessary to carry the pur- 
poses of the special powers into effect." — All these instruments will 
be convtmed strictly. He to whom the power is given has a right to 
enjoy the full exercise of it; they over whom it is given have a 
right to say, — " It shall not be exceeded, the condition shall not be 
evaded ; it shall be strictly pursued in form and substance ; and all 
acts done under a apecial authority, not agreeable thereto, 'nor war- 
ranted there)>yi mU9t be vpid, Ip the execution of powers, the material 

z 4 
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doing of all or any the matters and premises aforesaid, one 
or more attorney or attomies, agent or agents, or other per- 
son or persons to substitute and appoint {k\ under my said 
attornies or attorney, and from time to time to displace and 
remove such attorney or attornies, agent or agents, or other 
person or persons so to be appointed by my said attornies or 
attorney, and to substitute and appoint another or others in 
his or their place and stead : And I the said W, B. do hereby 
allow, ratify, and confirm all and whatsoever my said attor* 
nies and attorney jointly or separately, and their or his sub- 
stitutes or substitute shall lawfully do or cause to be done in 
and about the premises by virtue of these presents. {J\ Ik 

WITNESS, 8cc. 



object to be attended to is the intention of the person creating the power; 
and that intention is to be collected from the words of the instrument 
giving the power according to the ordinary and common acceptation of 
the words, and not according to any legal or technical exposition of 
them. See Griffith y. Harrison (4 Term Rep. 748.) ; and SmxGh v. Doe 
dem. Earl of Jersey (3 Bligh, S90., 2 Brod. & Bing. 274.)« Thus it 
has been held that a special . agent under a limited authority cannot 
bind his principal by an act beyond the scope of his limited anthority. 
It was observed by Bullbr J. in Fenn v. Harrison (7 Term Rep. 762.), 
" If a person be appointed a general agent, as in the case of a factor 
for a merchant residing abroad, the principal is bound by his acts. 
But an agent, constituted so for a particular purpose and under a limited 
and circumscribed power, cannot bind the principal by any act in which 
he exceeds his authority ; for that would be to say ^at one man may 
bind another against his consent. 

{k) One who has an authority to do an act for another must execute 
it himself, and cannot transfer it to another ; for this being a trust and 
confidence reposed in the party, cannot be assigned to a stranger whose 
ability and integrity were not so well thought of by him for whom the 
act was to be done (Bac. Ab. vol. L tit Authoritt (D.) ) ; see 9 Co. 
77* b,, RolL Ab. 330. Wherever a power is giren, whether over real 
or personal estate, and whether the execution of it will confer the l^al 
or only the equitable right on the appointee, if the power repose a per- 
sonal trust and confidmce in the donee of it, to exercise lUs own judg- 
ment and discretion, he cannot refer the power to the execution of 
another, for delegatus non potest dekgare : 1 Sug. Powers, 221. 

( /) Powers of attorney are, in their nature (except when given as 
security for money), revocable. In SaUje y. FiM (5 Term Rep. 215.), 
a question was put in argument, whether those acts done by an agent, 
before he knew of the revocation of his letter of attorney, were good ; 
and BuUiER J. said, '^ I think that the principal in such a case could 
not avoid the acts of his agent done bondjlde, if they were to his disad- 
vantage: but he mig^t consent to avoid those which were for bis 
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benefit ;'' bat see Watson v. King (4 Camp, 872.)- The power ^nll, 
howererj cease with the life of the principal^ except where giyen by » 
corporation aggregate ; Co. Litt. 52. Lord Eldon^ in Bromley y, 
Holland (7 Vea. jun. 28.), said, ** A power of attorney is a revocable 
instrument, and in ordinary cases would not found the jurisdiction of 
the Court of Chancery; but where it is executed for valuable con-* 
8idention> that Court will not permit it to be revoked*"^ 



Letter of Attorney to receive a Leg act* 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, I A, B. of — send greeting : Whereas [recife 
the bequest of the legacy y the appointment by the testator ofexeeu^ 
tors, the death of the testator without aUeriny or revoking the 
bequest and proof of ike w%II\x Now know ye and these pre- 
sents witness, that I the said A. B., for divers good causes and 
considerations me thereunto moving, have made, ordained, 
nominated, constituted, and appointed, and by these presents 
DO make, ordain, nominate, constitute, and appoint, and in 
my place and stead put C. D. of my true and lawful at- 
torney for me the said A. B., and in my name, place, and 
stead, and on my behalf and as my act and deed, and at my 
costs and charges, and for my use and benefit to apply for, 
ask, demand, receive, and take of and from the executors 
for the time being of the said will of the said {testator) de- 
ceased, and each and every of them respectively, and also of 
and from all and every other person and persons who is or 
shall or may be or become liable at law or in equity to answer 
for, pay, transfer, or deliver over the same, all and every 
legacy and legacies, sum and sums of money, stocks, funds, 
securities, and property whatsoever whereto I the said A. B. 
now am or sh^ or may at any time or times hereafter be 
or become entitled to under or by virtue of the said last will 
and testament of the said {te^ator), either as original legacy 
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or legacies, share or shares, or by or under any of the 
events or contingencies in the said will mentioned or other- 
wise: And upon transfer^ payment, delivery, or receipt of the 
same, or of any part or parts thereof, respectively for me the 
said A. B., and in my name to sign and seal, and as my act 
and deed in due form of law to deliver any release or re- 
leases, or to give and sign such acquittance or acquittances, 
releases or discharges for the same as the circumstances 
and nature of the case may require ; And in case of nonpay- 
ment, nontransfer, or nondelivery thereof^ or of any part or 
parts thereof respectively, to commence, bring, prosecute, 
and carry on all or any action or actions, suit or suits or 
other proceedings whatsoever at law or in equity, and to 
take, pursue, and adopt all, every, or any such other legal or 
equitable means, course, or expedient for recovering and 
compelling the payment, transfer, and delivery thereof, and 
of every or any part thereof respectively, as I the said A. B: 
may or can or might or could do, if personally present; And 
ALSO to settle all accounts relative thereto, and to submit and 
refer any such accounts or any other matters in dispute rela- 
tive to the estate and effects late of the said (te^Uxtor) de<- 
ceased between the executors of his said will and me the said 
A. B. to arbitration, and to act and do therein as I the said 
A* B. could or might do, if personally present. [Add power 
to substitute other attomies^ as in precedent No. L p» 348. cmiiy 
and proceed to the end of that precedent^] 



III. 

Letter of Attornev from Legatees under a Will to 
receive their Zjegacies and discharge the Executors* 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, We A. B., C. D-, E. F., and G. H. severaUy send 
grating [recite (lie wiU of the testqtor j the ofpointment of 
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eveeutors; deaUi rf the testator and proof of the toiS]: And 
WHEREAS there is now standing in the names of the said 

0. P. and R, S. in the books of the governor and company 

of the Bank of England, the sum of /. Bank 3^2^ per cent, 

reduced annuities : And whereas the said A. B., C. D., £. F,, 
and G. H. have requested the said O. P. and R. S. to sell out 
and dispose of the said sum of -■ / , 8^^. per cent, reduced 
Bank annuities, and out of the proceeds thereof in the first 
place to pay to them the said O, P. and R. S, all costs, 
charges, and expenses attendant thereupon, and in releasing 
and discharging them the said O, P. and R, S, from all claims 
and demands on account thereof; and in the next place to 
pay to the said A. B. and C, D. such sum and sums of money 
as shall be the value or price of their said two several an- 
nuities of  Z , or as shall be sufficient to purchase each of 

them a government life annuity of /•; and after full 

payment thereof, in the next place to pay one half part or 
equal moiety of the clear residue of the said monies unto the 
said E. F. to and for his own proper use and benefit; and the 
other half part or equal moiety thereof to the said G, H., to 
and for his own proper use and benefit : And whereas the 
said O. P. and R. S. have agreed to accede to the request of 
the said A. B*, C. D«, E. F., and G, BL : Now therefore 
k:now YE, AND these PRESENTS WITNESS, that they the said 
A. B,, C. D., E. F., and G. H., for divers good causes and 
considerations them thereunto moving, have and each and 
every of them hath made, ordained, nominated, constituted, 
and appointed, and by these presents do and each and every 
of them DOTH make, ordain, nominate, constitute, and appoint 

1. K. their true and lawful attorney, jointly and sevendly for 
them the said A. B., C. D«, E. F., and G. H., and each and 
every of them, and in their and each and every of their 
names and name, place and places, and stead, and on their, 
each, and every of their behalf, and as their, each, and every 
of their acts and deeds, and act and deed, and at their, each, 
and every of their costs and charges, and for their, each, and 
every of their use and benefit according to their several 
estates and interests therein, to apply for and ask, demand, 
receive, and take, of and from the said O. P. and R. S., or 
pther the trustees and executors for the time being of the sai4 



348 Letters qf Attorney. 

will of the said [testator] deceased, and each and every 04 
them respectively^ and also of and from all and every other 
person and persons who is or shall or may be or become 
liable at law or in equity to answer for and pay, transfer or 
deliver over the same, all and every l^acy and l^acies, sum 
and sums of money, stocks, funds, securities, and property 
whatsoever, whereto they the said A. B., C. D., E* F., and 
G» H., each and every of them, now are or shall, or may at 
any time or times hereafter be or become entitled to under or 
by virtue of the said last will and testament of the sidd [teMta- 
tor\ deceased, in any manner howsoever ; and upon transfer, 
payment, delivery, or receipt of the same, or of any part or 
parts thereof respectively, for them the said A. B., C D^ 
£• F., and G. H., each and every of them, and in their, each, 
and every of their names and name to sign and seal, and as 
their, each, and every of their acts and deeds, act and deed, 
in due form of law to deliver such release or releases, 
or to give and sign such acquittance or acquittances, dis- 
charge or discharges for the same as the circumstances and 
nature of the case may require; and in case of nonpayment, 
nontransfer, or nondelivery thereof, or of any part or parts 
thereof respectively, to commence, bring, and prosecute, and 
carry on all or any action or actions, suit or suits, or other 
proceedings whatsoever at law or in equity, and take, pursue, 
and adopt, all, every, or any such other legal or equitable 
means, course, or expedient for recovering and compelling the 
payment, transfer, and delivery thereof, or of any part or 
parts thereof respectively as they the said A. B., C* D., £• F^ 
and 6. H. may or can or might or could do if personally 
present: And also to settle all accounts relative thereto, 
and to submit and refer any such accounts or any other 
matters in dispute relative to the estate and effects, late of 
the said testator deceased, between the annuitants, legatees, 
and executors of his said will to arbitration, and to act and 
do therein as they the said A. B., C. D., E. F., and 6. H. 
each and every of them, could or might do, if personally pre- 
sent: And also to substitute and appoint any attorney or 
attornies, agent or agents, or other person or persons to act 
under him the said L K« in the premises, and again at his 
pleasure to displace and remove such attorney or attornies. 



Letters of Attorney. S49 

agent or agents, and appoint and substitute another or other, 
in his or their place and stead, and generally to act and 
transfer, manage, execute, and perform, all and every other 
act, deed, matter, and thing, and acts, deeds, matters, and 
things whatsoever, in and about the premises, which shall be 
in anywise needful, necessary, prudent, fit, or advisable to be 
done for the recovering, receiving, acquitting, and discharg- 
ing of all and every the said legacy or legacies, sum and sums 
of money, annuities, stocks, funds, securities, and property, and 
whereto they the said A. B., C. D., E. F., and G. H., each and 
every of them, now are or at any time or times hereafter may 
become entitled, under and by virtue of the said will of the 
said [testator] deceased, and that as fully and effectually in all 
respects, and to all intents and purposes whatsoever, as they 
the said A. B., C. D., E. F., and G.H., each and every of them, 
can or may, or otherwise could or might do or have done 
in his or her proper person if personally present : They the 
said A. B., C. D., E. F., and G. H., each and every of them, 
hereby giving and granting unto their said attorney and his 
substitutes, their and each and every of their full and whole 
power and authority in the premises, and promising to ratify 
and confirm all and whatsoever their said attorney and his 
substitutes shall lawfully do or cause to be done, in and 
about the premises by virtue of these presents: And also 
to save harmless and keep indemnified the said I. K. and 
his substitutes, of and from all loss, costs, charges, damages, 
and expenses which he, they, or any of them respectively, 
shall or may sustain or be put imto, in or about the pre- 
mises, by virtue or means of these presents. In witness 
whereof, the said parties to these presents have hereunto set 
their respective hands and seals the day of 
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IV, 

Letter o/" Attorney to receive Rent. 

KNOW ALL PERSONS BY THESE PRESENTS, that 
I A. B. of -^— HAVE made, ordained, constituted, and ap- 
pointed, and by these presents no tnake, ordain, constitute, 

and appoint, and in my place and stead put C. D. of my 

true and lawfiil attorney for me and in ;tny name, but to my 
use to ask, demand, sue for, recover, and receive all rent and 
arrears of rent now due, or which at any time hereafter shall 
grow due or owing to me by or from the tenant or occupier 
of all that my messuage ^describe the property]^ or by or from 
any other person or persons whomsoever, as tenants or occu- 
piers of the said messuage, &c.; And on nonpayment of the 
same rent and arrears of rent, or any part thereof, to enter 
and distrain, and the distress and dbtresses then and there to 
be found to take and carry away, detain, and keep, or other- 
wise to sell and dispose of according to law ; And upon pay- 
ment of the said rent or arrears of rent, or of any part 
thereof for me and in my name to give acquittances and dis- 
charges for the same, and further to do and execute all and 
every other lawful act and acts, and things needful and ne- 
cessary for recovering, obtaining, receiving, and discharging 
the said rent and arrears of rent now due or to grow due for 
the said messuage and premises or any part thereof, as fully 
and effectually to all intents and purposes as if I were per- 
sonally present, hereby ratifying and confirming whatsoever my 
said attorney shall lawfully do or cause or procure to be done 
in and about the premises. In witness, &c. 
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V. 



Letter of Attorney frum a Party in England to a 
Party in New York, North America, to recover 
Money and Goods from a Debtor absconded tOf or resident 
in, the United States* 

Great Britain, 1 TO ALL TO WHOM THESE PRE- 
City of London, \ SENTS SHALL COME, BE IT 

to wit J KNOWN, that I A. B. of , in the 

city of London, merchant, have made, nominated, consti- 
tuted, and appointed, and by these presents no make, nor 
minate, constitute, and appoint C. D., of the city of New 
York, merchant, my true and lawful attorney, to whom I 
hereby give full power and authority for me, and in my 
name, or in any other legal manner, and to my use, to 
ask, demand, sue for, levy, collect, and receive all sum and 
sums of money, goods, chattels, and effects due, owing, 

and belonging to me, either from E. F., late of , and 

now residing in the city of New York, in the United States 
of North America, his assignees, or any other person or 
persons representing him: Also, to attach or cause any 
attachment or attachments to be made in the hands of any 
person or persons whomsoever, of any sum or sums of money, 
goods, wares, or merchandises, belonging to or the property 
of the said debtor or debtors, and to pursue such attachment 
or attachments by all lawful ways and means until judgment 
dhall be obtained, or to withdraw such attachment or attach- 
ments, and of every thing that shall be recovered and received 
by virtue of these presents, also in my name, to sign, seal, 
and deliver good and valid receipts, releases, and discharges : 
Also, to compound, compromise, conclude, and agree for the 
same, by arbitration or otherwise, as my said attorney shall 
think fit and most beneficial : And if need be, to sign and 
present any petitions, remonstrances, memorials, replies, or 
other instrumentSf to any governorsi council^ or publio officers 
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whomsoever; Also, to sueycommence, or prosecute any action 
or actions, suit or suits at law or in equity, also to appear in 
any court or courts, and before all judges and justices, there 
to do, say, pursue, implead, seizes sequester, arrest, condemn, 
and imprison, and out of prison again to deliver : And ge- 
nerally, for effecting the premises to do whatever is requi- 
site or necessary, as fully, amply, and effectually, to all 
intents and purposes whatever, as I might or could do if 
personally present, with full power of substitution and revo- 
cation : And I do hereby ratify and confirm all and what- 
ever my said attorney, or his substitute or substitutes, 
counsellors or agents, shall lawfully do or cause to be done 
in the premises, by virtue of these presents. In witness 
WHEREOF, I have hereunto set my hand and seal at , in 

the city of London, the day of , in the year of 

our Lord one thousand eight hundred and . 

Signed, sealed, and delivered in the presence of 

W. P. 

J. 6. A.B. (L,s.) 



VL 

Affidavit o/*Debt, when due upon a Bill o/* Exchange 

or olJur Security^ 

Great Britain, 1 A. B of- , in the city of London, mer- 

City of London, > chant, maketh oath and saith, that £• F,, 

to wit. J late of——, and now residing in the city 

of New York, is justly indebted to him, this deponent, in 

the sum of L British sterling for [here state the biU of 

exchange or other security vpon which the moMy is due"] : And 
this deponent further saith (a). 

(a) In each of the United States^ with the exception qf New York, 
the documents necessary are a power of attorney, and a common affidavit 
of debt made before a magistrate^ both properly aatfaenticated. 
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Sworn before me at the Mansion Housei in the city of 

London, the day of . 

A.B. 

(Lord Mayor's signature.) 



In the state of New York^ howeyer, where imprisonment for debt is 
abolished, with certain exceptioru, the affidavit of debt^ besides specify, 
ing the nature and amount of the claim, must also establish one or more 
of the following particulars : — 

1. That the defendant has property or rights in action which he 
fraudulently conceals, or that he has rights in action, or some interest, 
in any public or corporate stock, money, or evidence of debt, which he 
ui\ju8tly refuses to apply to the payment of any judgment or decree 
which shall have been rendered against him, belonging to the com- 
plainant Or, 

2. That the defendant has assigned, removed, or is about to dispose 
of any of his property, with the intent to defraud his creditors. Or, 

S, That the defendant fraudulently contracted the debt or incurred 
the obligation concerning which such suit is brought. 

The statute of the state of New York, which abolished imprisonment 
for debt, with the above exceptions, also requires that the affidavit be 
certified by some judge of a court, having a seal, to have been subscribed 
and taken before him, specifying the time and place where taken ; and 
the genuineness of the signature of such judge, the existence of the 
court, and the fact that such judge is a member thereof, to be certified by 
the clerk of the ceurt, under the seat thereof; the law does not apply to 
actions of trover or trespass, nor to cases where the defendant has not 
resided in the state of New York for one month* 



VII. 

Affidavit o/*Debt, where due fir Goods, to he written upon 

the Invoice. 

A.B. of , in the city of London (fnerchant)^ maketh oath 

and saith) that the above account is just and true in every 

particular, and that the sum of /• Britbh sterling is due 

and owing to this deponent thereon, over and above all just 

VOL. IV, A A 
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credits therein : And this deponent further saith ; (see note 

(a), p. 351. ante)* 

Sworn {as in the precedinff Precedent). 

A.B. 



The due execution of the letter of attorney must be verified 
by a notary. The affidavit should be made before the Lord 
Mayor of London, who must verify the notary's signature, and 
the fact of his being a notary duly authorised, and the city 
seal (in which great faith is placed abroad) should be ob- 
tained: one of the attorneys of the Lord Mayor's Court 
will give the required certificate of the Lord Mayor's signa- 
ture, the existence of the Lord Mayor's Court, and the fact 
that the Lord Mayor is a member thereof, to which he will 
attach the seal of the Court. All these documents should be 
then taken to the American Consul, who will see that they 
are fit for the purpose intended, and make them legal by his 
signature and seal of office. This is the more simple and 
efficacious method of carrying such a letter of attorney into 
efiect in the United States. 

The affidavit may, however, be made in the Court of Ex- 
chequer, which has a seal, but has no derk. The signer of 
the writs will give the required certificate, and application 
must be made to the American Consul for a certificate, that 
the duties of the signer of the writs are the same as those 
performed by clerks in court in the United States, and 
which has been granted. The letter of attorney must be 
verified. 
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VIII. 

Letter o/* Attorney by the Administrator of a Person 
dying domiciled in the United States, leaving Pro- 
perty in Great Britain, to obtain Administration in 
the Prerogative Court of Canterbury. 

TO ALL TO WHOM THESE PRESENTS SHALL 

COME, C. D., of , in the county of , in the 

United States of North America, brother and administrator 
of the goods, chattels, and credits of A. B., late of the same 
place, , deceased, sends greeting : Whereas A. B., late 

of the county of -, in the state of , in the United 

States of North America, departed this life in the month of 

, in the year of our Lord — — , intestate : And whereas 

the said A. B. was bom on or about the  day of , 

in Great Britain, and in or about the year of our Lord , 

being then of the age of -— years or thereabouts, came to 
the United States of America, where he was domiciled from 

the said year until his decease, without having quitted 

the territory of the said United States : And whereas letters 
of administration of all and singular the goods, chattels, and 

credits of the said deceased were, on the — - day of , 

in the said year of our Lord — — , committed and granted 
to his brother the said C. D. by the proper court for granting 
probates of wills and letters of administration in and for the 

said county of and state of aforesaid : And 

WHEREAS the said deceased was, at the time of his decease, 
entitled to certain personal estate in Great Britain: Now 
KNOW ALL Men by these presents, that I the said C. D., by 

reason that I now reside at , in the county of and 

state of aforesaid, in virtue and exercise of the powers 

and authorities enabling me thereunto given and granted to 
me as aforesaid, and especially in virtue of the said letters of 
administration, so as aforesaid granted to me, and of all other 
powers and authorities enabling me thereunto, have made, 
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nominated, constituted, and appointed, and by these presents 
DO make, nominate, constitute, and appoint E. F., of — — , 

in the county of ^ and kingdom of Great Britain, , to 

be my true and lawful attorney for me, and in my name and 
on my part and behalf to appear before the Right Honour- 
able Sir Herbert Jenner, Knight, Doctor of Laws, master 
keeper or commissary of the Prerogative Court of Canter- 
bury, lawfully constituted his surrogate, or any other compe- 
tent judge in his behalf, and to assert my right in and to the 
letters of administration of all and singular the property, 
estate, goods, chattels, and credits of the said deceased, within 
the United Kingdom of Great Britain and Ireland, and to 
pray and procure such letters of administration to be granted 
to him the said K F., by authority of the said Prerogative 
Court of Canterbury, or any other court having jurisdiction 
in the premises: And in case the grant of such letters 
of administration shall be opposed, or that any other 
person or persons, or the Government of Great Britain or 
any person or persons on its behalf, shall assert a right to 
such letters of administration, or shall let or hinder the 
granting thereof to my said attorney for my use and benefit, 
I do hereby give and grant to my said attorney full power 
and authority to appear and promote in any court or courts 
having jurisdiction in the premises, such suit or suits as shall 
be necessary on my behalf or to defend any suit or suits 
which shall or may be promoted by any other person or 
persons, or by the Government of Great Britain, or by any 
person or persons on its behalf touching the premises, and do 
all lawful acts whatsoever by himself or by his proctor, until 
a definitive sentence or final decree shall be made in any 
such suit or suits, and such letters of administration granted 
to me of the goods, chattels, and credits of the said deceased ; 
and when such letters of administration shall have been so 
granted, for me and in my name to ask, demand, recover, 
and receive of and from all and all manner of persons whom- 
soever, all such debts, dues, and demands as shall be in any 
way due, owing, or belonging to the personal estate of the 
said deceased, and to give good and efiectual discharges in 
law for the same, giving and hereby granting to my said 
attorney as full and ample power in the premises, to all 
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intents and purposes whatsoever, as if I myself was per- 
sonally present to do and perforin the same, promising to 
ratify, allow, and confirm all and whatsoever my said attorney 
shall hereafter lawfully do or cause to be done in virtue of 
the said letters of attorney or of these presents. In witness 
WHEREOF, I have hereunto set my hand and seal, at , in 

the county of , and state of ' aforesaid, this — — day 

of , in the year of our Lord — — . 

C. D., administrator of A. B. deceased, (l. s.) 
Signed, sealed, and delivered by the said C. D., in the 
presence of 

P. D., High Sheriff of — county, state of  
J. M. of — county, state of*  , Farmer. 



IX. 



State of , 1 BE IT KNOWN, that on the day of 

County, ss. J the date hereof, before me C. B., notary 



public in and for the county of  aforesaid, by lawful au- 
thority duly commissioned and sworn, and by law authorised 
to take the acknowledgment of letters of attorney and pro- 
curations, and dwelling in the town of j personally came 

and appeared C. D., administrator of all and singular the 
goods and chattels, rights and credits, which were of A. B. 
deceased, and acknowledged the foregoing letter of attorney 
hereunto annexed to be his lawful act and deed, desiring 
that the same might be received and recorded as such. In 
TESTIMONY WHEREOF, I have hereunto set my hand and 
affixed my accustomed notarial seal, at the town of  
aforesaid, this  day of——, in the year of our Lord, 



(l. s.) C. B,, Notary Public (a) 

(a) To be attested by the British Consul at the place by certificate^ 
under the seal of the Consulate. 
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X. 

Letter o/* Attorney from Assignees of a Bankrupt 
to receive and recover a Debt due fi'om a Debtor in 
Brusselsi Netherlands, or in the Kingdom of 
Holland. 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME9 We, A. B. and C. D. of Birmingham, in the county 
of Warwick, assignees of the estate and effects of E. F. and 
I. K. of Birmingham aforesaid, bankrupts, have made^ or- 
dained, constituted, deputed, and appointed, and by these pre- 
sents do make, ordain, constitute^ depute, and appoint L Van 
D., advocate in the Superior Court of Justice, Brussels, our true 
and lawful attorney, grantee, and agent, to ask, demand, sue 
for, recover, and receive all and every debt and debts, sum and 
sums of money, goods, chattels, and effects, due and owing to 
us as assignees of the estate and effects of the said £• F. 
and L K. from L. M. ; and upon receipt thereof, or any part 
thereof, for us and in our names to give and execute good 
and sufficient releases and discharges for the same ; and upon 
notipayinent thereof, or of any part thereof, or upon refusal 
to release and give up any of such goods, chattels, and effects, 
to commence and prosecute in his own name or in our names 
any suit at law, or in equity, or otherwise, for recovering and 
obtaining payment, possession, and satisfaction for the same, 
or to compound or submit to arbitration any matter or thing 
relating thereto, and generally to do and execute all such 
other matters, acts, and things, as may be necessary for the 
purposes aforesaid as fully and effectually as if we were pre- 
sent and did the same. In witness, &c. 



The due execution of this letter of attorney must be 
attested by a public notary. 

An affidavit of debt must accompany it, sworn before a 
magistrate, whose signature must be verified by the Secretary 
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t)f State for the Home Department, and that certified by the 
Consul-General in London (the certificate of the Ambas" 
sador will not do), who will, upon application, see that the 
documents are correct and sufficient for the purpose in- 
tended. 

In France such a letter of attorney will not avail any 
thing. As to whether a Frenchman who is authorized by 
an Englishman domiciled in England to sue his debtor, ab- 
sconded to and residing in France, but who was not domi- 
ciled there at the time the contract between them was made, 
or who has purchased the debt due to zuch Englishman, can 
sue in the French courts the debtor who may have so ab- 
sconded. It is answered the assignee has no better right than 
the assignor ; if the latter cannot take away the debtor from 
his own judges, no more can he, to whom those rights have 
been transferred, bring that debtor to answer before the 
French tribunals. 

The question has been decided in the negative by a judg- 
ment given in the great Chamber of Parliament of the 7th 
of August, 1782, reported by Denigard (see Consuls, sect. 3. 
No. 28.) : it was held in this case that an EngUshman could 
not be sued in France upon bills payable to order made in his 
own country and transferred to a Frenchman, who did 
nothing but lend his name ; the previous decisions were con- 
firmed, and the imprisonment of the Englishman declared 
void, with damages, interest, and costs. 

The circumstance of the debtor's having taken refuge in France 
cannot constitute the competency of the French tribunals ; 
it is not the less necessary that the creditor should obtain 
judgment in the tribunals of the country in which his debtor 
still preserves his domicile, notwithstanding his transitory 
residence in France. 

In regard to cases where the debtor possesses moveable or 
real property within the power of France, it may be asked 
whether the creditor has not some means of issuing against 
that property execution for judgments which he has ob- 
tained? It is answered, the French laws contain no pro- 
visions upon this point; the seizure of moveable as well as 
of real property requires a writing authorizing execution, 
and a judgment of condemnation given by foreign tribunals 
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cannot have that character ; the mere lien upon his money 
ought to be followed by a legal demand ; and that cannot, 
any more than the principal action, be brought before the 
French judges. If the decision had been by foreign judges, 
the execution of their judgment would experience difficulties 
in Finance. However, the creditor might, perhaps, establish 
in France a demand, in the case where the foreign debtor 
possesses real property situated in France: he should de- 
mand that the property be declared, appropriated, and mort- 
gaged to the creditor. The action should be considered as 
real, and brought before the tribunal of the place where the 
property is situated. There are no other means of obtaining 
execution in France upon a judgment given against a foreign^ 
by a foreign tribunal. 



XL 



Lettee of Attorney ly the retiring Partner of a Firm 

about to quit England^ to Two Persons joint and several 

for special Purposes. Declaration making the Acts 

of the Attorneys valid in the Event of the Death of the 

Principal. 

TO ALL TO WHOM THESE PRESENTS SHALL 
COME, I, A. B., late of — — , for divers good causes and 
considerations, have made, ordained, nominated, constituted, 
and appointed, and in my place and stead put and deputed, 
and by these presents do make, obtain, nominate, constitute, 
and appoint, and in my place and stead put and depute C. D. 
and E. F. my true and lawful attorneys, and each of them 
separately my true and lawful attorney for me and in my 
name and on my behalf to enter into and take possession of 
all and every my messuages, lands, and tenements what- 
soever of which I am now possessed or shall hereafter become 
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possessed, and either for me or in my name to underlet all 
or any part of the said messuages, lands, and premises to any 
person or persons whomsoever, for any term or terms of years, 
at and under such yearly and other rents, and upon such terms, 
covenants, and conditions as they or he shall think proper and 
lawfully can : And for me and in my name to demand, take, 
sue for, recover, and receive all rent and rents which shall 
become due and payable to me for or in respect of my mes- 
suages, lands, and premises, or any part thereof, and to dis- 
trun for rent and arrears of rent, and to sell and dispose of 
such distresses, or cause the same to be done, according to the 
due course of law ; And also for me and in my name to ask, 
demand, sue for, levy, recover, and receive of and from all per- 
sons or any person whomsoever or wheresoever, all and every 
sums and sum of money whatsoever which they or any of them 
shall or may be in any ways indebted unto me on any account, 
or by reason of any matter or thing whatsoever, and on receipt 
thereof, or of any part thereof, for me and in my name such 
good, sufficient, and effectual releases, receipts, acquittances, 
and discharges to make and give and execute for the same, 
as the nature of the case shall require, and to liquidate, 
adjust, compound, arbitrate, release, and discharge the same 
sum and sums of money; And upon neglect or refusal from 
or by any such person or persons to pay all and every sum 
and sums of money so due and owing unto me as aforesaid, 
to take and use all usual and customary ways and means at 
law and in equity for compelling or securing the due pay- 
ment thereof by action, suit, bill, arrest, attachment, distress, 
execution or otherwise howsoever in my name, as my said 
attorneys and attorney shall be advised, and for me and in 
my name to call to account and reckoning, and to investigate, 
make up, settle, adjust, and allow all and every accounts, 
claims, debts, dues, and demands whatsoever between me and 
any person or persons whomsoever, for or on any account 
whatsoever, and to pay and receive the balance thereof, and 
to enter into any agreement or make any composition con* 
cerning the same, and also to sell and dispose of all or any of 
my goods or effects for such price or prices, and to such per- 
sons or person, and in such manner as they my said attorneys 
shall think proper, and give receipts for the purchase money ; 
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And also for me and in my name to prosecute and defend 
all or any actions or suits, either at law or in equity, attach- 
ment or other legal process now brought or to be brought, 
instituted, or prosecuted by, for, or against me in any court 
or courts of judicature within the United Kingdom of Great 
Britain and Ireland, and therein to proceed to judgment and 
execution thereon, or to discontinue and compromise the 
same, as my said attorneys or attorney shall be advised or 
think proper, and to enter up satisfaction on record in any 
or either of the said courts, and to do any other matter or 
thing whatsoever which shall be requisite and necessary to be 
done on my part and behalf in the proceeding or carrying on 
or defending any such actions, suits, or other legal process so 
brought or to be brought as aforesaid, and particularly for 
me and in my name, or otherwise as they my said attorneys 
shall be advised or think requisite or expedient, to commence, 
prosecute, carry on, or defend any suit or suits, action or 
actions, or other legal or equitable process in what court or 
courts soever the same may be, within the said United King- 
dom of Great Britain and Ireland, for the purpose of inves- 
tigating, completing, winding up, settling, and adjusting all 
and every claims, demands, controversies, reckonings, ac- 
counts, matters, and things relating, connected to, connected 
with, or in any manner concerning my late partnership with 

, under the firm of ; And also for me and in my 

name and on my behalf to sign, seal, execute, and as my 
acts and deeds deliver in due form of law all and every con- 
veyances, assurances, agreements, under leases, bonds, deeds 
of composition, bankrupt's certificates, releases, acquittances, 
deeds, and writings whatsoever, which to them my said attor- 
neys and attorney shall seem necessary or expedient ; And 
ALSO for me and in my name to indorse any bills of exchange 
or promissory notes payable to me in respect of the said 
partnerships, or either of them, or on any other account 
whatsoever ; And also for me and in my name to pay and 
discharge all and every sum and sums of money, debts, dues, 
claims, and demands whatsoever, which shall or may be or 
become justly due and owing from me to any person or per- 
sons whomsoever, either on account of the said partnership, 
or either of them, or on any account whatsoever, and to take 
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and receive for the same such receipts, acquittances, and dis- 
charges as the case may require : And for the better doing, 
performing, and executing all or any of the matters or things 
aforesaid, from time to time to constitute and appoint under 
them, or either of them, one or more attorneys or attorney, 
and the same at pleasure to revoke, displace, or remove, 
and generally for me and in my name and to my use to act 
in, do, perform, and execute all and whatsoever other acts 
deeds, matters, and things which my said attorneys, or either 
of them, shall judge necessary or expedient to be done in or 
about the premises, or in or about any other affairs, rights, 
interests, matters, or things of or relating to me the said 
A. B. or my estate, in any event and upon every occasion 
which may happen or offer, as they my said attorneys or at- 
torney shall in their or his direction think proper or expe- 
dient, although not hereinbefore particularly mentioned or 
provided for, as fully and effectually to all intents and pur- 
poses as if I myself were present and did the same, I the said 
A. B. hereby ratifying, allowing, and confirming, and cove- 
nanting, promising, and agreeing for myself my heirs, exe- 
cutors, and administrators, from time to time and at all times 
hereafter, to ratify, allow, and confirm as good, valid, and 
effectual all and whatsoever my said attorneys or attorney 
shall lawfully do or cause to be done in and about the pre- 
mises by virtue hereof: And 1 do hereby declare that the 
receipts or receipt of them the said C. D. and £• F., or either 
of them, shall be good and sufficient discharges, or a good 
and sufficient discharge to all and every persons and person 
paying any sums or sum of money under or by virtue of this 
present power of attorney, and that such person or persons, 
or any of them, shall not, after paying such sums or sum of 
money and taking such receipts as aforesaid, be answerable 
for the application of the same or any part thereof: And I do 
HEREBY ALSO FURTHER DECLARE, that all receipts givcD, and 
all acts done by them the said C. D. and E. F., or either of 
them, in pursuance of these presents, shall be good, valid, and 
effectual, notwithstanding I the said A. 6. may be dead at 
the time of such receipts or of such acts done, as if I the said 
A. B. had been then alive, unless notice of my death shall 
have been duly given to the person paying or delivering any 
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sum or sums of money, goods> or efFects, or concerned or 
engaged in, or party to any such acts as aforesaid. In 
WITNESS WHEREOF, I the Said A. B. have to this power of 
attorney set my hand and seal, the day of . 



Letter of Attorney from an Officer lately resident in 
the East Indies, to Merchants there to settle Accounts 
with his former Agents^ and for the general Management 
of his Property there* 

TO ALL TO WHOM THESE PRESENTS SHALL 

COME, H. W. of in the county of ^ sends greeting : 

Whereas the said H. W. was lately resident in Calcutta, in 
the province of Bengal, and elsewhere in the East Indies : 
And whereas during such the residence of the said H. W. in 
the East Indies, and since his return to Great Britain, H. T. 
and W. P., merchants in Calcutta aforesaid, trading under 
the firm of P. T. and Co., were and have been employed by 
the said H. W. as his attorneys, merchants, and agents for the 
negotiation, management, and conduct of his affairs in the 
East Indies aforesaid, by which means they the said P. T. 
and Co. have become indebted to the said H. W. in a large 
sum of money, and they have also obtained the possession 
of and have now in their hands divers securities for money due 
from the Honourable the East India Company, the property 
of the said H. W. : And whereas the said H. W. is desirous 
of appointing other attorneys and agents for the management 
and conduct of his pecmiiary and other affairs in the East 
Indies aforesaid : Now know ye that the said H. W. hath 
made, ordained, nominated, authorised, constituted, and ap- 
pointed, and by these presents doth make, ordain, nominate, 
authorise, constitute, and appoint, and in his place and stead 
put and depute A. B., now or late of Calcutta aforesaid, and 
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C. D. also now or late of Calcutta aforesaid, his true and 
lawful attorneys and attorney, jointly and severally for him 
the said H. W., and in his name, place, and stead from time 
to time to require, demand, and have of and from the said 
H. T. and W. P., and all other persons trading under the 
firm of P. T. and Co., or whom else it may concern, to render 
the same a just and true account or just and true accounts of 
all transactions and dealings between the said H. W. and the 
said firm of P. T. and Co., and to balance and settle all and 
every such account and accounts, and to and for the use and 
on the account of the said H. W. to receive all and every 
such balance and balances as shall on any such account be 
due to the said H. W. ; And also to ask, demand, have, and 
receive of and from the said H. T. and W. P., and all other 
persons trading under the said firm of P. T. and Co., or 
whom else it may concern, to deliver the same all such 
securities for monies due from the said East India Company, 
and all such other securities for money belonging to the said 
H. W. as have come to the hands or possession of them the 
said H. T. and W. P., or either of them, and on receipt of 
the said balance or balances, or of the said securities, proper 
and suflScient discharges or acknowledgments to make and 
give for the same, and on nonpayment of the said balance 
or balances, or any part thereof, or non-delivery of the said 
securities, or any of them, to use and adopt every lawful 
and equitable method, course, and expedient for recovering 
the said balance and balances, and obtaining possession of the 
said securities: And further for him the said H. W., and 
in his name, place, and stead, but to his use and on his 
account to ask, demand, sue for, levy, recover, and receive of 
and from all and every other person and persons whomsoever 
now residing or being or who shall or may at any time or 
times hereafter reside or be in the East Indies aforesaid, all 
and every such sum and sums of money, goods, chattels, and 
effects whatsoever which now are due, owing, or payable to 
him the said H. W. or his property, or which at any time or 
times hereafter shall become due, owing, or payable to him 
or his property by any ways or means or in any manner how- 
soever, and upon receipt or receipts thereof or any part 
thereof for him the said H. W. and in his name, or in the 
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names of them the said A. B. and C. D., or in the name of 
either of them or otherwise, as occasion may require, to make, 
sign, seal, deliver, and execute such receipts, releases, acquit- 
tances, and other discharges for the same as the said at- 
torneys shall think proper ; And also for him the said H. W., 
and in his name, to settle any account or accounts wherein 
the said H. W. now is or at any time hereafter shall or may 
be any wise interested or concerned with any person or per- 
sons whomsoever residing in the East Indies aforesaid, and 
to pay or receive the balance as the same shall happen to be ; 
And also for him the said H. W., and in his name, to com- 
pound with any such person or persons as last aforesaid for 
or in respect of any debt or debts, sum or sums of money 
which now is, are, or which shall or may at any time or times 
hereafter become due, owing, or payable to him as aforesaid ; 
And for him and in his name to appear and his person to re- 
present in all courts and before all ministers and magistrates 
of law and equity whatsoever in the East Indies aforesaid in 
such manner as by his said attorneys or either of them shall 
be thought advisable and most conducive to his interest : And 
ALSO to sue, arrest, attack, seize, sequester, imprison, and 
condemn, and out of prison again to release, acquit, and dis- 
charge all persons and things whatsoever indebted or which 
shall or may be indebted to him the said H. W., or to which 
I may or can or shall at any time or times hereafter have any 
lawful claim or demand : And further to compromise, sub- 
mit to arbitration, conclude, and agree all disputes, contro- 
versies, and differences touching the same in such way as the 
said attorneys or either of them shall think most proper and for 
the benefit and advantage of the said H. W., and for that 
purpose for him and in his name, or in the names or name of 
them the said attorneys, or either of them, or otherwise, as 
the case may require, to enter into, make, and execute such 
bonds of arbitration, releases, and discharges as shall be 
necessary : And also for him the said H. W., and in his 
name, to use and take all such ways and means for the reco- 
vering and getting in all such sum and sums of money, goods, 
chattels, and effects as may be due, owing, or belonging to 
him in the East Indies aforesaid, as the said attorneys or 
either of them shall think most fit and proper in any wise 
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assigns: And whereas it may so happen that by or upon 

the decease of the said sister of the said Juliana D. before 

her portion or share of the before-mentioned sum of 40,000/. 

shall become payable unto her, the same may become vested 

in and payable to the said Juliana D. : Now this Indenture Fourth Txs- 

FURTHER WITNESSETH, and it is hereby declared and agreed ''^''^^' 

by and between the |>arties to these presents, that in case she If wife becomes 

the said Juliana D. shall so become entided as last aforesaid tbgentfortmiei 

unto the said further sum of 20,000/., all and singular the said her jointure to 

manors, lands, tenements, and hereditaments in the said i if she 

county of , and comprised in the said term of 600 years, surrive the 

*• , marquiSy and to 

shall from thenceforth stand charged and be chargeable with be secured 
and be liable from and immediately after the decease of the of^^^JJ^ 
said William Lord Viscount N., and not sooner, to a further 

annual sum of /., so as to make up the annual rent 

charge or jointure of the said Juliana D. the full annual sum 
of / . clear of all deductions, charges, and assessments 

whatsoever, and to be raised, levied, and paid unto or for 
the said Juliana D. and her assigns during her natural life 
by the said trustees of the said term of 600 years, and the 
survivor of them, his executors, administrators, and assigns, 
by all such ways and means, at such times, and with such 
methods of recovering the same and all arrears thereof, as 
are hereinbefore mentioned, appointed, or declared of or con- 
cerning the said original jointure, annual rent charge, or sum 
of L hereinbefore provided for her the said Juliana D. 

in case of her surviving the said Henry Marquis of B., and 
by like aid and assistance of the said term of 600 years. lAcld 
patoerSf indemnities^ and covenants^ as in Precedent antiy p. 229* 
et seqJ] In witness, &c. (a) 

(a) As to how far a settlement of this nature will be reformed ac- 
cording to the "proposals** made between the respective parents before 
marriage, see Marquis of Breadalbane v. Marquis of Chandos, 2 My]» 
& Cr. 711.; Eaeeter v. Eaeter, 3 Id. S2l. 
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PROTECTOR DEEDS. 

VIL 

Deed of Consent, absolute and unqualified, to the 
Digpositian by a Tenant in Tail, taider the Statute 
S^4JV.4.c. 74. 88. 42, 43. (a), by Deed distinct from 
the Assurance by which the Disposition is intended to be 
et 



TO ALL TO WHOM THESE PRESENTS SHALL 
COME, A. B. (tenant for life and protector of the settlement) 
sends greeting : Whereas {recite the settlement by which the 
estates are limited to A. B, for life, with remainder to his first 
smC) : And whereas C. B. of  is the eldest son and 
heir of the body of the said A. B., and will be entitled to an 
estate tail in remainder, expectant on the decease of the said 
A. B., of and m the said manor, messuages, farms, lands, and 
hereditaments : And whereas the said C. B., as such tenant 
in tail as aforesaid, is desirous of acquiring i^i estate at law 
in fee simple, absolute in the said manors, messuages, farms, 
lands, and hereditaments so entailed as aforesaid (ft) : And 



(a) This act does not operate by relation on the 1 W. 4. c. Q6, Ea 
parte Cla^Um (d Myl. & K., 247.). 

If the concurrence should be signified by a separate deed, we think 
it adyisable that it should not be allowed to the concurring party to im- 
pose any terms on the tenant in tail, as the necessity of seeing whether 
he had complied with those terms would then be avoided. This will 
not prevent the parent or other beneficial owner from requiring the 
estate to be setded in a reasonable manner for the benefit of the family, 
as he will always have it in his power to do this by keeping back the 
deed of concurrence until he is satisfied that the estate has been setded 
in such manner as he has required. 1st Report Pari. Property Com'' 
missioners. The power of the protector to consent is made absolute, 
and cannot be controlled even by a court of equity. If he enter into 
an agreement to withhold his consent, such agreement is void. The 
consent once given cannot be revoked. A married woman^ protector, 
may consent either as a, feme sole or jointly with her husband. 

(6) It is not advisable, nor is it all times safe, to purchase property 
from expectant heirs by private contract^ because equity will, in cases of 
gross fraud, set aside sudi purchases for inadequacy of consideration ; 
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howsoever, and as he the said H. W. might or could himself 
use or take if personally present : And the said H. W. doth 
hereby further authorise and empower the said A. B. and 
C. D. jointly and severally, on receipt of any monies which 
shall come to their hands under or by virtue of the powers 
and authorities hereinbefore given (in case no particular 
application or disposition of such monies shall from time to 
time be directed by the said H. W.), to invest the same in 
the purchase of bonds, notes, or other securities of the said 
East India Company, and to make sale of, alter, vary, and 
charge such securities in such manner as they in their dis- 
cretion shall think proper : And also to make sale of any 
securities for money which may be delivered to them or come 
to their hands by virtue of these presents in such manner as 
to them shall seem meet : And to reinvest the monies arising 
from any such sale or sales, or from the interest of any such 
bonds or notes in or upon other securities of the said East 
India Company, or otherwise to place out all and every or 
any the monies which may come to their hands by any of the 
ways aforesaid in the purchase or on a mortgage or mort- 
gages of freehold or long leasehold hereditaments and pre- 
mises in the East Indies aforesaid, and so from time to time ; 
and the said freehold or leasehold hereditaments and premises 
so to be purchased to make sale or other disposition of, and 
the said mortgage or mortgages to call in or foreclose, and 
again to lay out the monies arising from such sale or other 
disposition of the said freehold or leasehold premises or from 
the rents, issues, and profits thereof, or from the calling in 
or foreclosure of any such mortgage or mortgages, or from 
the interest thereof in the purchase or on any mortgage or 
mortgages of other freehold or leasehold hereditaments and 
premises, and so from time to time: And further to re- 
cover and enforce the payment from time to time of the rents 
of the hereditaments and premises so to be purchased, and 
for that purpose to enter thereon, and to make such distress 
and distresses and do all such other acts as may be necessary 
for that purpose : And also generally for me the said H. W. 
and in my name, place, and stead, and on my behalf, and as 
my act and deed to manage and transact, do, perform, and 
execute all other the affairs and concerns of what nature or " 

VOL. IV. B B 
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kind soever of me the said H. W. in the E^t Indies, and Ca 
do, execute, perform and fulfil, or cause and procure to be 
done, executed, performed, and fulfilled every act, matter, or 
thing whatsoever, in any ways necessaiy or expedient there- 
unto, and that as fully and effectually to all intents and pur-* 
poses as I the said H. W. might or could do if personally 
present : And for the more easy and convenient doing of all 
or any the matters and premises afbresaid, one or more attor* 
ney or attorneys, agent or agents, or other person or persons 
to substitute and appoint, under my said attorneys or attorney, 
and from time to time to displace and remove such attorney 
or attorneys, kgent or agents, or other person or persons so to 
be appointed by my said attorneys or attorney, and to substi- 
tute and appoint another or others in his or their place and 
stead : And I the said H. W. do hereby allow, ratify, and 
confirm all and whatsoever my said attorneys and attorney 
jointly or separately, and their or his substitutes or substitute 
shall lawfully do or cause to be done in and about the pre- 
mises by virtue of these presents. In witness, &c. 



XIIL 

Letter of Attorney to receive Monies and Goods due 
from a Debtor resident in any of the Colonies, belong^ 
ing to the United Kingdom, (a) 

TO ALL PERSONS TO WHOM THESE PRESENTS 

SHALL COME, I A. B. of No. Street in the 

ward of Cheap in the city of London, merchant, send greet- 

(a) 5 GEO. II, Chap. 7- 

An Act for the more easy Recovery of Debts in his M^esty'a 
Plantations and Colonies in America. 

" Whereas his Majesty's subjects trading to the British plantations 
in America lie under great difficulties^ for want of more easy methods 
of proving, recovering, and levying of debts due to them than are now 
used in some of the said plantations : And whereas it will tend very 
much to the retrieving of the credit formerly given by the trading sub- 
jects of Great Britain, to the natives and inhabitants of the said plant- 
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ing: Whereas C. D., formerly of in the city of London, 

and now residing at Quebec, in Lower Canada, merchant, is 
indebted to me the said A. B. in the sum of /• Now 

KNOW YE AND THESE PRESENTS WITNESS, that I the Said 



ations, and to the advandDg of the trade of this kingdom thither^ if 
such inconyenieoceB were remedied ; " May it therefore please your 
Migesty that it may be enacted^ and he it enacted by the King's most 
excellent M^jesty^ by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons^ in this present parliament 
assembled^ and by the authority of the sarae^ that from and after the 
29th day of September y which shall be in the year of our Lord 1732, 
in any action or suit then depending^ or thereafter to be brought in any 
court of law or equity^ in any of the said plantations for or relating to 
any debt or account wherein any person residing in Great Britain shall 
be a party^ it shall and may be lawful to and for the plaintiff or de- 
fendant^ and also to and for any witness to be examined or made use of 
in such action or suit, to verify or prove any matter or thing by affi- 
davit or affidavits in writing upon oath * ; or in case the person making 
such affidavit be one of the people called Quakers, then upon his or her 
solemn affirmation made before any mayor or other chief magistrate of 
the city^ borough, or town corporate in Great Britain, where or near 
to which the person making such affidavit or affirmation shall reside, 
and certified and transmitted under the common seal of such city, 
borough, or town corporate, or the seal of the office of such mayor, or 
other chief magistrate, which oath and solemn affirmation every such 
mayor and chief magistrate shaU be and is hereby authorised and em- 
powered to administer, and every affidavit or affirmation so made, 
certified and transmitted, shall in all such actions and suits be allowed 
to be of the same force and effect as if the person or persons making the 
same upon oath or solemn affirmadon as aforesaid had appeared, and 
sworn or affirmed the matters contained in such affidavit or affirmation 
vivd voce in open court, or upon a commission issued for the examin- 
ation of witnesses, or of any party in any such action or suit respectively : 
Provided, that in every such affidavit and affirmation, there shall be 
expressed the addition of the party making such affidavit or affirmation, 
and the particular place of his or her abode. 

2. And be it further enacted by the authority aforesaid, That in all 
suits now depending, or hereafter to be brought in any court of law or 
equity^ by or in behalf of his Majesty, his heirs, and successors, in any 



* To be proved now by declaration under the provisions of the sta- 
tute 5 Sc 6 W,^. c 62., intituled " An Act to repeal an act of the 
present session of Parliament, intituled An Act for the more effectual 
abolition of oaths and affirmations taken and made in various depart- 
ments of the State, and to substitute declarations in lieu thereof, and for 
the more entire suppression of voluntary and extngudicial oaths and 
affidavits, and to make other provisions for the abolition of unnecessary 
oaths." 

B B 2 
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A. B. HAVE made, nominated, constituted, and appointed, 
and by these presents no make, nominate, constitute, and ap- 
point, and in my place and stead put and depute C. D. of 
Quebec, in Lower Canada, merchant, my true and lawful 
attorney for me, and in my name, or otherwise, and on my 
behalf to ask, demand, sue for, recover, and receive, and to 
take all or any lawful and equitable means for recovering 
and receiving of and from the said C. D., and of and from all 
and every other person or persons concerned the said sum of 
 /., and all and every such other sum and sums of money 
as is or shall be found to be due and owing to me by the said 
C. D., together with interest thereon if demandable or re- 
coverable ; and also all such goods, wares, and merchandises 
as he is possessed of belonging to me, and if the said goods, 
wares, and merchandises or any part thereof, are or is now 



of the said plantations^ for or relating to any debt or account, that his 
Majesty, his heirs, and successors shall and may prove his and their 
debts and accounts, and examine his or tbeir witness or witnesses by 
affidavit or affirmation, in like manner as any subject or snl^ecta is or 
are empowered or may do by this present act. 

3. Provided always, and it is hereby further enacted. That if any 
person making such affidavit upon oath or solemn affirmation as afon*- 
said, shall be guilty of falsely and wilfully swearing or affirming any 
matter or thing in such affidavit or affirmation, which, if the same had 
been sworn upon an examination in the usual form, would have amounted 
to wilful and corrupt perjury, every person so offi*nding and being 
thereof lawfully convicted shall incur the same penalties and forfeitoies 
as by the laws and statutes of this realm are provided against persona 
convicted of wilful and corrupt perjury. 

4. And be it further enacted by the authority aforeftaid. That from 
and after the said *-l^\h day of September 1 732, the houses, lands, ne- 
groes, and other hereditaments, and real estates situate or being within 
any of the said plantations belonging to any person indebted, shall be 
liable to and chargeable with aU just debts, duties, and demands of 
what nature or kind soever, owing by any such person to his Majesty 
or any of his subjects, and shall and may be assets for the satisfaction 
thereof in like manner as real estates are by the law of England liable 
to the satisfaction of debts due by bond or other specialty, and shall be 
subject to the like remedies, proceedings, and process in any court of 
law or equity, in any of the said plantations respectively, for seizing,, 
extending, selling, or disposing of any such houses, lands, negroes, and 
other hereditaments and real estates, towards, the satisfaction of such 
debts, duties, and demands, and in like manner as personal estates la 
any of the said plantations respectively are seized, extended, sold, or 
disposed of, for the satisfaction of debts. 
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sold and disposed of, or shall hereafter be sold and disposed 
of, then to ask, demand, sue for, recover, and receive, and to 
take all and any lawful and equitaUe means^ courses, and 
expedients for recovering and receiving of and from the said 
C. D., and every other person whomsoever liable thereto, the 
produce and proceeds of the said goods, wares, and mer- 
chandises, or of so much and such part thereof as have already 
been sold and disposed of, or as may hereafter be sold and 
disposed of, and upon receipt or recovery thereof, or of any 
part thereof respectively, to make, give, sign, seal, and execute 
unto the said C. D«, or unto the person or persons, paying 
and delivering the same, good and sufficient releases and 
discharges for the same; and also for me and in my nam^ 
or otherwise, to settle and finally adjust any account or 
reckoning which now is, and which hereafter may be subsist- 
ing between me or any other person or persons whomsoever, 
touching or relating to the premises ; and for that purpose, if 
my said attorney shall so think proper, to submit any such ac- 
count or reckoning, or any matter or thing relating thereto^ 
to arbitration in such manner and form as my said attorney 
shall think necessary, and to observe, perform, and obey any 
award which may be made therein in such manner and form 
as my said attorney may deem advisable : and also if my said 
attorney shall think it necessary and prudent so to do to give 
any time he may think fit for the payment or delivery of the 
said sum and sums of money, goods, wares, and merchandises, 
or any part thereof, and to compound for the same, or to take 
a compensation for a less sum than the whole in full payment * 

and satisfaction thereof; and to give receipts, releases, and 
discharges for the whole thereof: and also to take such securi- 
ties for the payment and delivery as can reasonably be ob- 
tained, and as my said attorney shall think fit to accept, and 
upon non-payment of the said monies or non-delivery of the 
said goods for me and in my name, or otherwise, to commence, 
prosecute, and defend any action or suit at law, or in equity, 
and to proceed to judgment therein ; and to sue, arrest, seize, 
and imprison the said C. D. and the said other person or per- 
sons, and out of prison again to release and discharge the said 
C. D. and such other person or persons, and to take, distrain, 
seize, sequester, and attach his or their lands, tenements. 
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goods, and chattels in order to enforce and procure the 
payment and delivery of the said sum and sums of money, 
goods, wares, and merchandises, and to proceed therewith by 
sale or otherwise in the due course of law ; and to release and 
discharge the same respectively as my said attorney shall 
think fit ; and also to use and take all lawful ways and reme- 
dies whatsoever for recovering, receiving, and obtaining the 
said sum and sums of money, goods^ wares, and merchandises, 
and each and every of them, my said attorney shall think ex- 
pedient or be advised, and to appear and act in any court or 
courts of judicature or other places whatsoever, in or concern- 
ing the premises ; and also generally for me the said A. B. 
{cLs in p. 343., anti^ to the end of that precedent, substitutinff 
the name of the Colony for that of Great Britain.) In wit- 
ness, &c. 



A faithful copy of the invoice of the goods to be signed 
by the creditor; also a declaration of the due execution of 
the Letter of Attorney, and of the debt being due, must be 
annexed, and the whole certified by the Lord Mayor of Lon- 
don, whose certificate must be sealed with the City seal. The 
practitioner need only take the Letter of Attorney not exe- 
cuted, and the invoice of the goods^ to the Lord Mayor^s 
Court Office^ and one of the attorneys there will prepare 
the declarations, and see all the documents properly verified 
to answer their intended purpose. 
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Letter of Attorney to he admitted Teruivi to Copy- 
hold Property, and to * surrender the same to 

Uses. 

TO ALL TO WHOM THESE PRESENTS SHALL 

COME, I J. H. of only child and heir of the body of 

S. H. deceased, formerly S. A. spinster, who was one of the 
daughters and devisees named in the last will and testament 

of H. T., late of y Esquire, , deceased, send greeting: 

Know ye, that I the said I. H. have made, ordained, con- 
stituted, and appointed; and by these presents do make, or- 
dain, constitute, and appoint, and in my place and stead put 
C. D«, my true and lawful attorney for me, and in my name, 
place, and stead to appear at the next or any subsequent 
court baron to be holden for the manor of B., in the county of 
Durham, and there for me and in my name, and on my behalf^ 
to be admitted tenant to all — (parcek) whicli descended 
to me as heir of the body of the said S. H. by virtue of the last 
will and testament of the said H. T. deceased, to hold the 
same to me, my heirs and assigns for ever, at the will of the 
lord, according to the custom of the said manor ; and also at 
such court immediately after such admission for me and in 
my name, and on my behalf, to surrender by the rod into the 
hands of the lord of the said manor, by the hands and accept- 
ance of his steward or his deputy, according to the custom of 
the said manor, the said lands, hereditaments, and premises 
hereinbefore described, with their appurtenances. To the use 
of such person or persons for such estate or estates ; and for 
such intents and purposes as I the said J. H. shall in and by 
any deed or deeds in writing under my hand and seal duly 
executed in the presence of one or more than one witness, or 
in and by my last will and testament in writing, duly executed 
in manner by law for the time being required for making wills 
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valid, or by any codicil or codicils thereto, to be in like man* 
ner duly executed, limit, declare, appoint^ or devise the same; 
AND ALSO for me the said J. H^ and in my name and on my 
behalf, to make, do, and execute all surrenders and other 
assurances, acts, and deeds, as shall be needful and requisite 
for the purposes aforesaid, to all intents and purposes, as if 
I was personally present ; and I do hereby ratify and confirm 
whatsoever my said attorney shall lawfully do or cause to be 
done in the premises by virtue of these presents. In wit- 
ness, &c« 
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where a creditor, after signing it, induces the debtor to 
pay in fun .... iii. 184,185 

where debtor made abftnkrupt afler having paid one or 
more instalments - - - - iii. 192 

where creditors do not execute - - ^ - iiL 194 

where creditors do not assent to subsequent alterations 

m .--..- ui. lb. 

where debtor embezzles some of his goods after exe- 
cuting ...... 

where creditor executes with his debt in blank 

CONDITIONS OF SALE, 

how to prepare them .... 

for large estates .... 

Lords EUenborough and Thurlow's opinions 
description and identity .... 

recitals in old deeds .... 

reversions --..-- 
advowsons ..... 

trustees for sale ..... 

Lord Rosslyn's opinion ... 

prepared by auctioneer, improper ... 
varying conditions . - . . . 

Lord Ellenborough's opmion ... 
necessity for restraining amount of title 
should be plain and intelligible ... iii, ib. 

puffers ------ ill. 5^s 

sale without reserve, care to be taken - - iii. 7 

the biddings, where the purchase money is consider- 
able ..---- 

if the vendor neglect to fulfil them 

auction duty - - . - . 

time for completing the purchase 

interest on purchase money remaining unpaid - iii. II 
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CONDITIONS OF SALE — conHnwd. 

restraint of the amount of title to be required • 

▼endor bound to make such condition intelligible 
care to be observed in framing such condition 
purchaser's rights under such a condition 
misstatement or misdescription . « • 

attested copies . . - » • 

last condition forms a lien upon the estate for the 
purchase money . . • . - 

where cm etiate is dipkled and goU im pareeb 
covenant to produce title deeds . . • 

where cnly the part of an estate is soldi and Ae remain^ 

i$§g part is retailed bjf the vendor - • iii. 20 

where a pwrehaser^ buying more than one hifif it be 

iniendedthat he is not to tahe any of the lots unless he 

can obtain tdl of them .... iii. 21 

. contract to be entire as to the whole - • iii. ib. 

limitation as to evidences rf tiUe - • - iii. ib. 

• if title iii. 22 

vendor aOowed to rescind the contraet in ease of any 

valid objections to the title ... iii. 22 

where the lands have been part of the waste of a manory 
and the lord has made a grant by custom^ tqnm which 
the title rests ..... iii. 23 

copyholds, vendor not to produce evidence of imme- 
morial custom, but only a specific grant ; necessity 
for this condition .... 

identity of description of lots ... 

evidence required .... 

time made the essence of the contract ... 

what is su£Scient in a condition so to make it 
terms of years that can be got in and assigned 
Mr. Butler's opinion upon, for a purchaser 
to be presumed to have been surrendered ; risk 
to a purchaser .... 

terms of years that cannot be got in and assigned 
purchaser o^lxasbholds not to require the kssor^s title iii. 28. 55 
not to be at liberty to raise any obfection to 
lessor's title - . - - . 

usual condition .... 

where property is held by an underlease 
care required to be taken in preparing particulars of 

sale of leaseholds .... jii. i|^ 

production by vendor of receipt for rent sufficient evidence 

of performance of covenants in lease . - -« iii. 33 

c c 4 
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CONDITIONS OF SALE— continued. VoL Page 

of leaseholds heldunderone lease and sold in lots - liL SS 
plan suggested of the best mode for securing each pur. 

chaser ...... iiL ib. 

where purchasers are to take vtnyzRL^ASES - - iii. 34 
where the largest purchaser is to have the custody of the 

original lease ----- iii. ib. 

ifaU the lots be not sold, vendor to have such custody - iii. 34* 

where an estate jor Ufe is sold - . « iii. 35 

if the life drops before the purchase is completed - iii. ib. 

consequences, old and modern doctrines - - iii. ib. 

so on purchase of an annuity - - - iiL ib. 
where an estate is held under a renewable lease for one 

or more lives - - . - - iii. • 36 
if any of the Iwes drop before conveyance executed iii. ib. 
impossibility of producing a marketable title to renew- 
able leaseholds • .; r : . . . iii. ib. 
care to be observed in preparing conditions for sale for 

such property - - - - - - iii. ib. 

sales by trustees, what covenapts they shall enter into iiL ib. 

tinUter sold with the estate - - - - iii. 37 

care to be taken in preparing such a condition - iiL ib. 

where farming stoch on farrns in land is sold Toith the estate iiL 38 
where farms are let to tenants at wUl, and of which poS'- 

session is to be given to the purchaser '• - - iiL 38 

where fixtures or household goods are sold with the estate iii. ib. 

where the deposit money is to be laid out in Exchequer Bills iiL 40 

as to reversions - - - - - iiL ib. 
attention required in preparing conditions for sale of 

reversions - - - - - iii. 41 

where payable in principal money, where in stock - iii. ib. 

€is to l^e policies €f assurance --^ - - iii. ib. 
care to be observed in sale and purchase of these 

securities - - - - - - iiL ib. 

for judicial sales - - - . . - iiL 42 
public houses .... iiL 84, 85 

trustees for sale, care to be observed by, in preparing 

conditions of sale - - . - iii. 212 
SPECIAL, sale under, by trustees, and their conse- 
quent liability - - . - - - iii. ib. 
See Trustbss. 

COPARTNERS, 

articles of copartnership ; on the duties and obligations 

as well as the rights of partners ... iiL 91 
the individual and joint rights of partners - - iii. 91, 92 
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COPARTNERS — isonh'nttfdl Vol. Pige 

the responsibilities and liabiHties of partners - iii. 91, 92 

principle of law as to the liabilities of partners in par* 

ft'cuiar lu^entenef to third persons - - iii. 143,144 

partnership may legally exist between individuals and 

the world, and yet not between the individuals 

themselves ..... ill. 144 

effect of a covenant that nothing shall be construed to 

form a copartnership between the parties - - iii. ib. 

no stipulation or secret agreement can protect a partner 

from loss - - - - - - iii. ib. 

state of the parties when it is actually ended - iii. 309 

their dear equities described ... 

the various ways of dissolving it 

when either party may insist upon a sale of the wliole 

concern --..-- 
partner in possession a trustee for all - - 

rights of each after dissolution ... 

liabilities of partners after dissolution to joint creditors 
arbitration clauses in' .... 

NEW FORM of; as to the agreement of parties ousting 

the jurisdiction of the cour^ ... Hi. 313 

reasons for this new form - - - iii. 313, 314, 315 

See Covenants. 

COPYHOLDS, 

as to proving immemorial custom ... Iii. £3 
grant of without a custom cannot enure as a grant of 

copyholds ..... iii. lb. 

nor will it pass an estate of inheritance - - iii. ib. 

value of, where immemorial custom does exist • iii. 24 

where the lord may approve portions of the waste 

lands without a custom .... iii. ib. 
Approvements must be of freeholds - - iii. ib. 

See Conditions of Sale. Purchaser* 

CORPORATIONS, 

titles to be produced by them ... iii. ss 

COSTS, 

of investigating title - - - iii. 9. 46 
of auctioneer upon bringing deposit into court - iii. 10 
civil and French law of lien for ... iii. ib. 
of producing deeds by vendor - - - iii, 12 
of country attornies and their London agents for com- 
paring abstracts of title .... iii. 13 
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COSTS 'i^ continued. Vol. Page 

of surrender, &c. of copyholdt * - - iik 14< 

and expences upon breach of contract, what to be 

allowed . « « . - iii. 19. 46 

under an agreement to grant a lease, and title cannot 
be made - - - - - iii. 73 

COVENANTS, 

to produce title deeds ... iii. 20. ^ 

See Deeds. Vendor. 

for quiet enjoyment, action upon ... IH. 56 
general, to expend money in building;, where of no 

value - - - - - - iii- 70 

on sale of business by a trader, &c., not to carry on the 
business within the distance of -— miles from, &c«, 

construction of - - - - - iii. 103 

usual, what are, between lessor and lessee - iii. 113, 11 4* 

joint and several, construction of - - - iii. 123 
between partners in SLpartundar adventure^ that nothing 
shall be construed to form a partnership between 

them, effect of - - - • • iii. 144 

whom such a covenant shall bind - « iiL . ib. 
what covenants run with the land - iv. 28. 45, 46, 55 
the relations that exist at common law between lessor 

and lessee - - - .. - iv. 29 
all the cases on the subject - - - iv. 29—61 
where a covenant runs with the land, and where not - iv. 31 
in a lease of personal goods, how far binding - iv. 32 
that run with tlie reversion - • - iv. 34 
how far they run for the benefit of assignees of the re- 
version - - - - - - iv. 35 

between partners iv. ib. 

inherent, follow the reversion - - - iv. ib. 
as to the annexation of, in respect of tithes - iv. 3d, 40, 41 

to repair, binds an assignee - - - - iv. 41 

not to assign - - - - - iv. 42 

as to a devise being no breach of that covenant - iv. 106 

the marriage of a single woman termor no breach - iv. ib. 

the doctrine explained - - - - iv. 105, 106 

between landlord and tenant^ rules - - - iv. 55 

as to the benefit of, entered into by the lessee - iv. 56 

as to the burden of, entered into by the lessor - iv. 57 

as to the benefit of, entered into by the lessor - iv. 58 
in lease of tithes for payment of rent, the only security 

for the rent - - - • - iv. 75 
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COVENANTS— awtftwttftf. Vol. Ptige 

in lease of a farm to cultivate the land in a good and 
husbandlike manner, according to the custom of the 
country, explained - • ^ . - iv» 86 

what constitutes a covenant - - - iv. 114? 

by husband in marriage settlement that wife may enjoy 
her jointure to her separate use • » - iv. 236 

CROWN DEBTS, 

incumbrances ..... ii]. 50 

CUSTOM OF THE COUNTRY, 

covenant " to cultivate land in a good and husbandiike 
manner, according to the custom of the country," 
explained ..... iii. 35 

See Tables. 

DAMAGES, 

when purchaser entitled to - - - - iii. 8 

what expences^ allowed upon breach of contract, as 
damages - - - - - - iii. I9 

liquidated in agreements, when and how recover- 
able ...... iii. 86, 87. 104? 

the law explained - iii. 105, 106, 107 

DEBTOR AND CREDITOR. See Composition, Deeds 
OF. Trust Dbeos. 

DEEDS, 

vendor must produce them .... iii. j^ 

covenant to produce them, instructions to prepare it - iii. 20 

effect of such covenant upon the land - iii. ib. 

vendor to furnish it - - - - iii. 49 

See Attested Copies. Instruments of 

Record. Vendor. 

nakeddeposit of, remedy of the depositary - . iii. 63 

DEMISE, 

what amounts to a present. See Agreements. 

DEPOSIT MONEY, See Auctioneer. Interest. In- 
junction. 
Where the purchase money Is considerable, condition 

to invest it - - - - . iii. 8 

when claimed by both parties ... Hi. 10 

civil and French law of lien by a depositary upon de. 

posit for all necessary expences - - • iii. ib. 

not payable on judicial sales ... iii. 43 

where recoverable by purchaser with interest and ex- 
pences of investigating a title ... iii. 45 
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DEPOSIT OF DEEDS, VoL Pag« 

as security for money without a written agreement, 

effect of - 
remedy of the depositary .... 
doctrme of - 

where property in a register county and no agreement, 

nothing to register .... 

made for a running account . - . 

future advances » . . . 

care to be taken where property leasehold 

as to the liability of the depositary to rent and 

covenants - - - - * - iii. ib. 

all the authorities on this subject - - iii. 67, 68, 69 

rights of the depositary of lease - - - iiL 69 

DISCLAIMER, 

by a trustee, of trusts reposed in him 

prudence of such a deed being executed 

what conduct will amount to a disclaimer 

the mode of disclaimer . . . - 

cases on the subject - - - - iv. 

difficulty in knowing what it is 

where one trustee releases with intention to disclaim, 

the property vests in the assenting trustee 
practical observations . . - « 

where a trustee has once acted he cannot disclaim 

DISTRESS FOR RENT, 

goods in actual use .... 

under agreements, where it can and cannot be sup- 
ported ------ iii. ii4t 

EQUITABLE MORTGAGES. See Agreements. Deeds. 
Deposit of Deeds. 

a security without absolute safety - - - iv. 62 

not to be recommended - • - - iv. ib. 

effect of, in cases of bankruptcy - - - iv. ib. 

agreement must be stamped - - - iv. 64 

when agreement not stamped, how to be established - iv. ib. 

when property in a register county, to he registered - iv. ib, 

by deposit of share certificates . - - iv. 69 

cUl the authorities on this subject - •* iv. 67, 68, 69 

EQUITY, COURT OF, 

sales under decrees, auction duty - - . iii. 7 

purchaser's right to costs, on breach of contract by 
vendor - - - - - - iii. 9 
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EQUITY, COURT OF—conHmed. Vol. Page 

when it will decree specific performance - - iii- 10 

rule as to altering or extending agreements - - iii- 11 

 

ESCHEATS AND FORFEITURES, 

old and modem law of - - - "»• 208. 21 

"EXCEPT AND ALWAYS RESERVED,*' 

in leases, explained . . - iii. 65 to 70 

EXECUTORS, 

where two of them join in giving a discharge for 
moneys and <w«e only receives it - - - iii. 170 

FIXTURES, 

rights between landlord and tenant • . - iii. 39 

See Conditions of Sale. Tenants in 
Trade. Tenants in Aobiculture. 
Tenant por Life. 
the right to what are ordinarily called fixtures, con. 

sidered - - - - *• - iv. 15 

general rule - - - - iv. 15, 16 

indulgence in favour of the tenant during the term - iv. 16 
case of the Salt Pans - - - - iv, 17 

right to in a colliery where engine erected by tenant 

for life iv. ib. 

case of a barn put upon pattens and blocks of timber, 
lying upon the ground, but not fixed in or to the 
ground - - - - - - iv. 18 

case of the Dutch barns - - - - iv. ib. 

cider mills - - - - - iv. 19 

FURNISHED LODGINGS. See Lodgings. 

FURNISHED HOUSE, 

landlord's rights against the sheriff upon execution - iii. 78 
Statute relating to - - - - ^|J- J^. 

forcibly ejecting a person of ill character from - iii. ib. 

special proviso for re-entry in agreement for kttinff, 

NEW FORM . - - - - Ml. lb. 

GARDENS, 

what constitutes a garden in a demise - - iv. 8 

GOODWILL OF A TRADER, 

sale of . - "»• ^^^ 

effect of a covenant not to carry on trade within a 

limited space • - - - " "*• ^^^ 
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GOODWILL OF A TRADER — conHnued. 

not to use a trade with particular customers • iii. IDS 

See Attobnbys. Surokons. Covenant. 

HEREDITAMENTS, 

corporeal and incoporeal, described - - • iii. 329 

See Mines. 

HIGHWAYS, ANCIENT, 

as to grants of - - - - - ili. 24 
modem iii. ib. 

HUSBAND AND WIFE, ^ 

leases by, observations upon ... iii. 78 

IDENTITY OF DESCRIPTION, 

evidence required ----- iii. 24 
See Conditions of Sale. 

INCUMBRANCES. See Judgments. CRO¥rN Debts. 
Lis pendens. Bankruptcy. 

INDEMNITIES TO TRUSTEES IN TRUST DEEDS, 

Lord Hardwicke's rule - - . - iii. 169 

See Trust Deeds. Powers. Trustees. 

INJUNCTION, 

where deposit claimed bj vendor and purchaser - iii. 10 

INSTRUMENTS OF RECORD, 

vendor not bound to furnish attested copies - - iii. 19 

INTEREST UPON DEPOSIT MONEY. See Auc- 
tioneer. 
where vendee entitled to - - - - iii. 8 

legal right of vendee to - - • <* iii. ib. 

on purchase-money remaining unpaid — general rule - iii. 1 1 
on deposit on breach of contract, purchaser entitled 

to - - - - - iii. 19. 216 

INTERESSE TERMINI - .. . . Hi. S60 

JOINT CONTRACTORS, 

proper stamp on the contract ... iii. 12O 

principle of law where several persons stipulate for the 

performance of the same act . - • - iiu 123 

how several liability created ... iii. ib. 

JUDGMENTS, 

incumbrances - - - - - iii. 50 

JUDICIAL SALES. See Conditions of Sale. 

practice and proceedings in - - - iii. 43 
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LAND, Vol. Page 

interesU in, described .... iii. 207 

its legal signification - - - - iii. 329 

See Covenants. 

LANDLORD AND TENANT, 

penalties in agreements between ... iii, 82 
See Leases. Fixtures. Furnished 
Houses and Lodgings. Rs.sntry. 
Agreements. 

LEASES, 

parcels in,*described . • • • - 

of what things leases maj be made 

for life, described and distinguished from leases for 

years - ... - iii, 

term, what it signifies .... 

office of the Habendum .... 

where a person obtains a beneficial lease under the 

influence of a loan of money to the lessor, usury 
expence of counterpart . - . - 

agreements for — what will or will not amount to a 

present demise ..... 
all the cases on this subject - - - iii. 

leases by tenants for life . • - - 

by tenants in tail ..... 
by churchmen ..... 

by husband and wife - - - - - 

classes of persons that may make leases for lives, or 

21 years - - - - - - iv. ib. 

what constitutes such leases good leases - iv. 78, 79, 80. 

See Husband and Wife. Agreements 
Mortgagor. Powers, 

LEASEHOLDS, 

whether a lessee in possession, who contracts m general 
terms to assign his lease, can be called upon to show : 
a good title in the lessor • • « - iii. SO 

conflicting decisions .... iii, ib. 

See Lessor's Title. 
a person taking an underlease, what he is bound by - iii. 30. 54 
what covenants he is to be considered as 

having constructive notice of - - iii. 32 

care required to be taken in preparing particulars of 

sale of • - - - - - iii. ib. 

necessity for not stating too much m them « - iii. ib. 
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LEASEROLDS— continued. VoL P-ge 

held under one lease and sold in lots, important ob- 
jection to property of this nature - - - *"• ^^ 
See Conditions of Sale. Vendoiu 
purchaser of> not bound take a new lease 

nor an underlease^ where contract made 
for original lease - - " 

vendor bound to procure consent to alien 
title deeds to> deposited to secure money 

See Deposit of Deeds. 
purchaser of, not bound to accept title with indemnity 
where breach of covenant in original lease ' 
See Vendor. 

LESSOR'S TITLE, 

whether the vendor of a lease, unrestrained, is bound 

to produce the lessor's title - - iii. 28, 29, 30, 31. 55 

unsettled state of the law - - - -^ iii. ib. 

whether a purchaser, imder a restriction not to require 

it, or that vendor shall not be obliged to produce it, 

is at liberty nevertheless to object to it - - iii* 28, 29 

what amounts to a restriction that a purchaser shall 

not object to'it ----- iii. ib. 
construction of the words, ''shall not be obliged to 

produce the lessor's title " - - - iii* 

purchaser of an underlease, where unrestrained, bound 

to produce lessor's title, and title of his grantor - iii. 32 
as to a lessee's right to see his lessor's title - - iii* 74 

LESSOR AND LESSEE. See Agreements. Landlord 
AMD Tenants. Leaseholds. Re-entry. Co- 
venants. 
what are usual covenants between - - iii. 113,114 

lessee or tenant of ill character, when the court will 

not execute an agreement to grant a lease iii. 78. \\5, 116 
where the tenant was bankrupt or insolvent - iii. 115, 116 

agreement for lessee to have the option of purchasing 
lessor's interest ..... iii. 116 
See Agreements. 

LETTER OF ATTORNEY, 

practical directions - - iv. 338. 34*2, 34'3, 344, 345 

joint and several, how it may be executed - - iv. 339 

legal powers - - - . . iv. 340,341 

documents necessary for execution in New York - iv 352 
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LETTER OF ATTORNEY— carUmued. Vol Page 
what the affidavit of debt must state for execution in 

the Untied States - - - - - iv. 353 
practical directions for the due execution of a letter 

of attorney to be executed in New York - - iv. 354? 

The like in BrusselSf the Netherlands^ or Holland - iv. 358 

not available in France - - - - iv. 359 

Frendi law - - - - - iv. 359, 360 

LIFE ESTATE, 

where the life drops before the purchase is completed^ 

consequences to the purchaser . - .- iii. 35 

See Conditions of Sale* Leases. Tenant < 
FOR Life. 

LIFE POLICY OF ASSURANCE. See Conditions of J 
Sals. 
rights in, where no insurable interest - - iii. 41 

LIMITATIONS IN TRUST DEEDS FOR SALES, f 
new form of - - - , - 

reasons for its introduction .... 

LIMITATIONS IN SETTLEMENTS, 

shilling .----- 

for shifting the. second estate on the accession of the 
family estate ..... 

for shifting the estate when the person entitled in pos- 
session shall refuse to take the name and use the arms 
of the settlor * - • • - iv. ib. 

LIS PENDENS, 

incumbrances - - - * - iii. 50 

between heir and trustee ... - iii. 154< 

LIVERY OF S£IZIN, 

when necessary - - . . y . iii. 361 

LODGINGS, READY FURNISHED, 

tenant's goods may be distrained for rent - - iii. 76 

MINES, 

described - - - - . -iv. 1,2 

when they become corporeal hereditaments - - iv. ib. 

ownership in - - . - iv. 1,2, 3,45 

licence to work, confers no estate • - ' A^* ^ 

their rateability to poor rates - - - iv. 12 

workings how regulated - - - - iv. 13 
See Colliery. 
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MISDESCRIPTION OR MIS-STATEMENT, VoL Page 

what in the particulars of sale shall justify a reseindiiig 
of the contract, and what shall be the ground of 
compensation only - - iiL IS, l6, 17, 18 

equitable relief where the nature of the title has been 
misrepresented - . . - - iiL 29 

MISREPRESENTATION, 

see vendor and purchaser - - - - iii. 85 

in agreement for a lease, where it will not be enforced iiL 115 

MISTAKE iii. 25 

MORTGAGE, 

nature of - - - - • - iv. 124? 

difference between a mortgage and an absolute convey- 
ance, with a collateral agreement to reconvey - iv. 125 

where the condition is to pay the money to heirsy and 
where to executors — to whom the money b to be 
paid by the common law - - • iv. 124; 

MORTGAGEES, 

infant - - - • - -iiL 209 

See Trustee Acts. 
with power of sale, how they may exercise it • iiL 212 

MORTGAGEE, EQUITABLE, 

holding a lease deposited for money advanced, and not 
in possession, his liability in equUy to be made an 
assignee of the lease, and to the lessor for rent and 
covenants -> - - - - iv. 140 

all the cases upon this subject - - iv. 140 to 145 

present doctrine upon the subject - - - iv. 145 

MORTGAGEE, LEGAL, 

his liability to rent and covenants, where he accepts an 
assignment of all the remaining interest in the term, 
and not in possession - - - - i v. 145 

the settled law upon this subject - - - iv. ib. 

MORTGAGOR, 

relief afforded to where trtistee makes unwarrantable 

haste in sale .of the mortgaged property - - iiu 213 

dying before power of sale exercised, who entitled to 

the surplus produce .... iii. 217 

as to his granting leases - - - - iiL 220 

in possession, his character defined • - iii. 220 

all the cases upon this unsettled subject - iii. 220 to 241 
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NOTICE TO A PURCHASER, ^' " Vol. ' Page 

what is good notice - - - - liL 55 

OWNERSHIP, ACTS OF 

evidence required - - - - iii. 24 

PARTNERS. See Copaetners. 



\ 



PATENTS, ASSIGNMENTS OF, 

practical direction . . - . iii. 153 

what is a proper claim of mvention - - iii. 159 

the specification - - - • - ilL ib. 

what is an infringement . - . . iii. I6O 

the remedy . - - • . iii. ib. 

how to obtain a prolongation - - - iii. 161 

as to a partnership in . . - - . iii. 152 

as to licences - - - ^ - iii. 166 

when granted to mare than five persons - - iii. 167 
See Assignments. 

PENALTIES, 

in agreements between landlord and tenant . iii. 81^ 82 

between vendor and purchaser - - . iii. 85, 86 

in agreements where joint and several covenants, con- 
struction - '^ • - - iiL 123 
See Agreements. 

POTHIER, 

upon indemnities for loss occasioned by the non-per- 

formance of an obligation - • . iii. 9 

upon mis-statement or misdescription - iii. 10. 18 

POWERS, 

to ffrant leases ..... iii. 22Q 

to appoint new trustees. Lord Eldon's construction 
of - - - ... ..iii. 165 

of a directory character ... iii. ib. 

should always be prepared with attention to the uses 
for which the power is intended, so that the new 
trustees may be toell invested with the powers to 
execute the trust with effect ... iii. 165 

all the cases upon the subject - - iii. 165 — 177 

where a trustee refiises the trust - - iii. 165, 166 

as to providing for a succession of trustees - . iii. 166 

where there are several classes of trustees - - iii. ib. 

enabling a trustee, being a solicitor, to make pro- 
fessional charges for business performed in relation 
to the trust as in ordinary casesi — directions • iii. 258 

D B 2 
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POWERS OF SALE IN TRUST DEEDS, Vol. Page 

general practice relating to - - - iii* 205, 206 

where the pawer is general and unrestricted and 
where not, at what period it is capable of being exe- 
cuted ...... iii. 206 

distinction between a power and a trust for sale - iii- 207 

where blended - - - - - iii. ib. 
care to be observed in preparing a further charge in 

preserving the power of sale - - - iii. 244 

how it is destroyed - • •- . - - iii- 245 
to grant leases in settlements, a usual power, and of 

great importance - - - - iv. 225, 226 

of sale and exchange in settlements, — practical 

directions - - • - - - iv. 228 

PROTECTOR DEEDS, 

practical directions - - iv. 304'. 311, 312. 314, 315 

PUFFERS AT SALES BY AUCTION, 

effect of biddings by^ for the vendor - - iii. 5 

when the vendor may employ one - - iii. ib. 
opinions of Cicero, Huber, Lords Mansfield, Kenyon, 

Rosslyn, Alvanley, Tenterden, Wynford, and Sir 

Edward Sugden ... - iii. 5, 6, 7 

effect of biddings by, to save the auction duty - iiu 6 

validity of sales where such employed - - iii- 7 
See Biddings. 

PURCHASER, 

his remedy for his deposit on breach of contract by 
vendor ---.-- 

for damages ..... 

for compensation ..... 

for his costs and expenses .... 

as to his legal right to interest . - - 

M. Pothier's opinion upon these claims 

when he may recover auction duty 

his right to seek for an earlier title when restrained to 
a particular period, and to be relieved from his con- 
tract, if bad - - - - -iii. 12 

not applying for abstract of title before day fixed for 
its delivery — consequences ... 

not to employ vendor's attorney - • - 

must pay the expence of his conveyance 

where bound to tender conveyance - - ^ - 
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PURCHASER — «Mtfi«t«erf. Vol. Page 

when he cannot maintain an action for breach of con- 
tract -.---.- ill. 13 

not compelled to take that which he did not agree to 

purchase - - - - - - iii. 18 

entitled to interest on deposit on breach of contract - iiL 19 

buying more than one lot of an estate sold in several 
lots, whether a distinct contract on each - iii. 21 

difference in opinion between Lords Eldon and Kenyon 

upon the latter subject in relation to copyholds - iii. 22 

by mistake, and refusing to pay the auction duty, 
whether bidding void or voidable only 

his right to assignments of outstanding terms - iii. 

his risks when he purchases under a condition that im- 
poses upon him a presumption that such terms are 
satisfied ------ 

of leaseholds - - - . - 

held under one lease, and sold in lots, the best 
mode of securing each purchaser - 

of an underlease, what title he may require 

what he is bound by - . . . 

title to real estate^ he may require ... 

must accept a good title .... 

of a lease, not bound to take a new lease 

nor accept title with indemnity where breach of cove- 
nants in original lease .... 

under trust deeds far the benefit of the creditors^ where 

and where not affected with the misapplication of 

the purchase money - - - - 

where lands are sold to pay particular debts, 

caution to be observed by - 
what breach of trust shall affect him 
where bound, or not, to enter into the account - 

justified in refusing to complete a contract made with 
trustees, which would make the latter commit a 
breach of trust - - - - - iii. 246 

of a fee simple,, subject to granting the vendor a lease, 
with a power enabling him to repurchase, the care 
to be observed as to the results that may follow - iv. 123 

cases on the subject - - iv. 124, 125, 126 

See Lessor's Title. Leaseholds. Vendor. 

RAILWAY COMPANIES, 

bound by the plans affixed to their notices - ^ iii. 128 

HENT, DISTRESS FOft. See Distress. 
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EE.ENTRY, PROVISO FOR. See Furnished House. Vol. Pi^e 
where unnecessary in an agreement for letting 
right of, for any breach under agreement 
what required to be done to entitle lessor to re-enter - 
special^ in agreement for lease of house and furniture 

[new vorm] - . - • - Jii. 78 

RESERVE, SALE WITHOUT. See Sale. Auction. 
Biddings. 

REVERSIONS. See Conditions of Sale. 

as to purchasing from expectant heirs by private con- 
tract - . - . - iv. 304« 
where equity will set aside such purchases - iv. S04f, 305 
cases upon Uiis subject - - • iv. 305 — 31 1 
the rule upon which courts of equity, in these cases, 
proceed - - - - - - iv. 305 

where a loan is effected under the mask of trading, 
extraordinary rate of interest is in that way gained 
rules laid down by ILiord Brougham ... 
Sir Edward Sugden's commentaries upon those rules • 
the true guide as to value . . - « 

where the sale is set aside for inadequacy of consider* 

ation, it is upon the principle of redemption - iv. 310 

no certain rule by which the inadequacy of consider- 
ation can be ascertained - - • - iv. ib. 

SALE, WITHOUT RESERVE, 

meaning of the words .... lii. 7 

See Conditions of Sale. 

SERVICE, AGREEMENT FOR, See Agreements. 
Vol. lii. 

SEPARATE USE, 

. all the cases upon this subject • - iv. 254f— 266 

SETTLEMENTS, 

as to how far a settlement will be reformed according 

to the " proposals " - - - - iv. 303 

See Trader. 

SURGEONS, 

selling their practice, effect of covenant not to practise 

within certain limits .... iii, 103 

TENANT FOR LIFE, 

questions as between his executor and the heir in re- 
gard to fixtures .... iv. 16, 17 
leases by - - - • • iv, 33 
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TENANT IN TAIL, Vol. Page 
where he cannot bar the remainders without the con- 
sent of the protector of the settlement - -. iv. 237 
leases by, observations upon - « - iv. 78 

TENANTS IN TRADE, 

their privileges in the removal oijuduru iv. H. 16. 18, 19 

TENANTS IN AGRICULTURE, 

the like - - - ^ , 

the distinction considered . . ^ 

TERMS OF YEARS OUTSTANDING, 

general rule as to what a purchaser may require 
expense of showing title to - 

assignment of - 
general rule explained by Mr. Butter as to evidence of 
payment of money, for raising which the term was 
created ----- in, 25, 26 

where a term has been assigned to a trustee for the 

vendor, and all the deeds given up to the purchaser iii. ib. 
where the deeds are not given up - - - ilj. 27 

presumption of their surrender ; unsettled state of the 

law - - - - - - iii. ib. 

See Conditions of Sale. Purchaseb. 

TERMS OF YEARS TO ATTEND THE INHERIT- 
ANCE, 

the rules of common law and equity upon this subject iv. 186 

meaning of the expression " to protect a purchaser 
from all mesne incumbrances " - - - Jy. 187 

great con3equence to ascertain when it is safe for the 
purchaser to leave them in the trustees in whom 
he finds them, and when it is necessary or pru- 
dential to require them to be assigned to a trustee 
of his own - - - - - iv. 188 

general rules - ' - - - • iv. ib. 

the manner in which wills should be proved, and when 

administrations should be taken out in these cases - iv. 189 

where the trustee of a term has died intestate, prac- 
tical directions - - - - iv. 190, 191 

executory trust of - - - • - iv. 209 

TIMBER, &c. See Conditions of Sale, 
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TRADE, 

general restraint of - 

See Goodwill. Tenants in Trade. 
tenants in, their privileges in the removal of fixtures - 

TRADER, 

settlement by, of his own property before marriage, so 
that in the event of his becoming bankrupt it shall 
not go to his creditors, effect of - 

when he receives a fortune with his wife which is not 
settled, what the wife shall be entitled to in such an 
event ------ 

cases on this subject ... 



Vol. Page 
ilL 103 
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iv. 244 
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TIME, 



for completing a purchase 
made the essence of the contract 
a bar to the aid of a court of equity 
practice of the court of equity checked 
rule of equity as to - 
for delivering abstract 
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TITLES, 

restraints upon production of . - . 

abstract of, not delivered within the stipulated time, 
consequences - - - - - 

abstract should show all incumbrances 
to real estates, what title may be now required 
See Conditions of Sale. Costs. 
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49 



TITHES, 

difference between lands and tithes as to the annex- 
ation of covenants - - - - iv. 4*0 
rent reserved out of tithes - - - - iv. ib. 
whetlier a covenant expressly naming the assigns to 
receive the tithe in kind will follow and accom- 
pany a lease into the hands o£ the assignee, and 
bind him to a performance of it - - - iv. 41 
and lands the same - - - iv. 41, 42 
freehold leases of - - - - - iv. 73 
how regulated - - - - - iv. ib. 
good at the common law, and the rent goes along with 

the reversion - - - - i- iv. ib. 

cannot be distrained - - - - iv^ 75 

See Covenants. 
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TRUSTEE ACTS— SIR EDWARD SUGDEN'S, AND 

LORD LA NGD ALE'S, » Vol. Page 

all the conflicting cases and decisions upon the con- 
structions of these statutes - iii. 167, 168, 208—212 

iv. 321^—326 
Sir Edward Sugden's interpretation of his act - iii. 209 

TRUST DEEDS FOR THE BENEFIT OF CREDITORS, 

law governing these deeds ... - iii. 145 

old and modem doctrines .... 

law not in a- wholesome state ... 

how to meet the evil . . - ^ 

how creditors should execute the trust deed - 

all the cases upon the subject - iii. 14*5, 146, 1479 1^3 

what may be considered the settled doctrine at this 

day ... - - iii. 147, 148 

purchasers under, where and where not affected with 

any misapplication of their purchase money - iii. 152 

directions for preparing, where the property is not 

«^ru?e(y of a chattel nature - - - - iii. 153 

liabilities of trustees under .... iii. 154 
purchasers under .... iii. ib. 

See Purchaser. 
trustees cannot sell just as much as is sufficient to pay 

the debts - - - - - - iiL ib. 

aU the cases on this subfeci . ^ • . iii. ib. 

will not extend to afler contracted debts by debtor - iii. 162 
do not suspend creditor's right of action against debtor, 

without a special provision ... iii. 164 

as to avoiding them, for non-execution by some of the 

creditors ....-> iii. 164, 165 

by some of the trustees . » . - iii. 165 

new form of limitation to trustees of such deeds • iii. 205 

directions in reference to such limitation - iii. 205 — 212 

as to creditors who stand out . - - iii. 249 

TRUST DEEDS BY BUILDERS. See Builders. 

TRUSTEES, 

distinction between trustees and executors - - iii. 154 

where they join in a receipt ... iii. ib. 

necessary that they should all join in a receipt •* iii* 155 
where they wish to purchase the trust estate, directions 

iii. 174—178 

all the cases on the subfeci ... - iii. ib. 
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TRUSTEES — continued. 

failure of - ... - > 

personal responsibilities of - 
delegation by ..... 

how bound to the author of the trust 
infant - ... 

See Trustee Acts. 
care to be observed by, as to the conditions under which 

they offer the trust property for sale 
their duties in such cases .... 
selling property under special conditions of sale, 

consequences - . - - - 

their duties, where the title cannot be perfected 
directions for their protection ... 

their liability to a mortgagor for unwarrantable haste 

in making sale of the trust property - • iii. ib. 

See Trust Deeds. Powers. Conditions 
OF Sale. 
indemnities m trust deeds. Lord Hardwicke*s rule - iii. 169, 170 
first, as to legcd necessity - - - iiL ib. 

secondly, moral necessity - - - iiu ib. 

as to their being allowed reasonable compensation iii. 170—174. 
an ATTORNEY TRUSTEE, as to his being allowed 

reasonable compensation for labour and time - iii. 170 

ought to be saved harmless by cestuis qui trusty as to all 

damages relating to the trust ... iii, ib. 

husbanding an estate with the hopes of bringing it to a 

better market^ consequences - - • iii. 173 

creditors upon the trust fund for their expences ; not 

so as to persons they may employ as solicitors, &c. iii. ib. 
care to be observed how thei/ buy in the trust property iii. 21 4< 
as to the propriety of a recital of a sale by auction by, 

in the conveyance .... iii. ib. 

as to their mode of selling the trust property - iii. ib. 

where they enter into a contract which would be deemed 

a breach of trust, equity will restrain them from per- 
forming it ..... ill. 246 
' See Appointment. Indemnities. 

TRUSTEES OF BRIDGES, 

their personal liability on making contracts - • iii. 118 

TRUSTEES OF DEEDS FOR THE BENEFIT OF 
CREDITORS, 
their liabilities • - - * - iii. 154 
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TRUSTS, Vol. Pi«e 

defined -.-..- iii. 203 

difltinction between a trust for sale and a power of sale iii. 207 

when blended - - - . - iii. ib. 

SPECIAL and simple, distmguished and explained - iiL 207 

for sale, explained ..... iii. lb. 

special^ and of chattels, not within the statute of uses iii. ib. 

how now understood - - - - iiL 208 

breach of, upon sales of trust property - - iii. ib. 

for younger children in settlements, practical directions iv. 216 

general rule - - - - iv. 218 

present settled doctrine - - - - iv. ib. 

UNDERLEASES, 

purchase of. See Purchaser. Conditions of Sale, 

not within the words " assign, transfer, and set over " iv. 105 

USES, 

what is necessary to the raising of a use - iv. 200, 201 
settled law where no use is limited over to a third per- 
son - - - - - - iv. 202 

the legal estate vests in him to whom by the words of 
the instrument the use is limited - - - iv. ib. 

VENDOR, 

when liablb to purchaser in damages'for breach of con- 
tract ..---- 

damages, how regulated . • . - 

compensation . « . . - 

his liability for insolvency of auctioneer 

must produce title dedds .... 

where he cannot bring an action for purchase money iii. IS, 14 

where bound to furnish attested copies of title deeds iii. 19, 49 
of instruments on record - - - iii. ib. 

of leaseholds, where he shall compel a purchaser to 
take such title as he has to sell - - - iii. 28 

where bound to produce a lessor's title, and where 
not ..... iii. 28,29 

proposing an estate for sale without qualification, what 
he asserts in fact - - - - iiL 29 

bound to furnish a purchaser with attested copies and 
deed of covenant at his own expence - - iii. 49 

See Leaseholds. Purchaser. 
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VOLUNTARY DEEDS. — See Trust Deeds for the 

Benefit of Creditors. VoL Page 

WASTE LANDS ON THE SIDES OR BEDS OF 
RIVERS, 
as to grants of - - « - - iii. 24 

WILLS. See Agreements. 
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